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On November 6 and 7, 1963, the neutral members of the Board, 


with the agreement of the parties, visited certain railroad yards 
in the Chicago area. The sole purpose of these visits was to assist 
the neutral members in understanding the evidence and arguments 
presented at the form] hearings and nothing said or shown to them 
during these visits was accepted as evidence. 

During the course of the proceedings, questions arose as 
to whether certain carriers and certain of their employees were 
or properly should’ be parties to the dispute and subject to the 
Board's jurisdiction. The carriers with regard to which such ques- 
tions arose were the Union Railroad Company, the Florida East Coast 
Railway Company, and the Elgin, Joliet & Eastern Railway Company. 
The Board declined to rule on these jurisdictional questions on 
the grounds that final determination of the Board's jurisdiction 
over any particular carrier and any particular group of employees 
could be made only by the courts and that time did not permit the 
Board to conduct the special proceedings required for such a deter- 
mination. Nothing in this Award, however, and no action by the 
Board, including the reception into evidence of Carriers’ Exhibit 
No. 1 or Employees’ Rebuttal Exhibit No. 33, listing certain car- 
riers as parties to the proceeding, is intended to prejudice the 
position of any carrier or any organization as to these jurisdic- 


tional questions. 
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The Board has incorporated in this Award any matters on which 
it found the parties were in agreement, has resolved the matters on 
which the parties were not in agreement, and has given due, considera- 
tion to those matters on which the parties were in tentative agree- 
ment. Further, the Board has given due consideration to the effect 
of the Award upon adequate and safe transportation service to the 
public and upon the interests of the carrier and employees affected, 
giving due consideration to the narrowing of the areas of dis- 
agreement which has been accomplished in bargaining and mediation. 

After a full consideration of the evidence and acmunente 
and upon the entire record, the Board makes a complete and final 


disposition of the issues submitted and finds and awards as follows. 


I, DISPOSITION OF SECTION 6 NOTICES 
Those portions of the carriers' notices of November 2,' 1959, 
jdentified as "Use of Firemen (Helpers) on Other Than Steam Power" 
and "Consist of Road and Yard Crews” and that portion of the organ~ 


izations’ notices of September 7, 1960, identified as "Mininum Safe 


Crew Consist" and implementing proposals pertaining thereto are 


denied, except to the extent hereinafter provided. 
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TI. USE OF FIREMEN (HELPERS) ON OTHER 
THAN STEAM POWER 


PART A - SAVING CLAUSE 


A(1). All agreements, rules, regulations, interpretations, 


and practices, however established, with respect to the employment 
of firemen (helpers) shall continue undisturbed except as modified 


by the terms of this Award. 


PART B - REDUCTIONS IN JOBS 

B(1). Within 7 days following the effective date of this Award, 
each carrier covered by this Award shall have the right to give to 
each local chairman of the organization representing firemen (helpers) 
in each fireman (helper) seniority district a list of pool and reg- 
ularly assigned freight engine crews (including pool and regularly 
assigned crews used in mixed, miscellaneous, and unclassiried services) 
and a list of regularly assigned yard engine crews (including regularly 
assigned crews used in transfer, belt line, and miscellaneous yard 
services) then employed by the carrier in each such seniority district. 
The two lists shall include those engine crews which, in the carrier's 
judgment, based upon considerations of safety, undue work burden, and 
adequate and safe transportation service to the public, do not require 
the services of a fireman (helper). 

B(2). Each local chairman, within 30 days of receipt of the 


carrier's lists, shall have the right, based upon considerations of 
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safety, undue work burden, and adequate and sare urensportation serve 
ice to the public, to designate the engine crews in which the carrier 
shall be required to continue to use firemen (helpers); provided,. 
that such designated crews shall not be more than 10 per cent of the 
freight engine crews, nor more than 10 per cent of the yard engine 
crews, in any seniority district, as such crews are listed by’ the 
carrier. Each local chairman's designation of crews to be operated 
with firemen (helpers), made as provided herein, shall be final and 
binding upon the parties in interest and shall not be subject: to 
challenge or review; but prior conference shall be had between the 
parties in interest with respect to the crews to be 50 designated by 
the local chairman. The time and place for the peginning of such con= 
ferences shall be agreed upon within 10 days after the receipt of the 
carrier's liste by the local chairman, and said time shall be within 


20 days after the receipt of the said lists. 


B(3). At 3-month intervals following the date of the carrier's 


original lists, the carrier shall give to each local chairman lists 

of pool and regularly assigned freight engine crews and of regularly 
assigned yard engine crews which have been established or Atgoontdmed 
tn each seniority district during the preceding 3 mnths and which 

meet the criteria set forth in paragraph B(1) of this Award; and the 
number of crews designated by the local chairman in which the carrier 
shall be required to use firemen (helpers) shall thereafter be adjusted, 
in the manner provided in paragraph B(2) of this Award; provided that 
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not more than 10 per cent of the pool and regularly assigned freight 


engine crews nor more than lu per cent of the regularly assigned. yard 
engine crews, then employed by the carrier in any seniority district 
-and included in either list, shall be designated as crews in which 
firemen (helpers) mst be used. 

B(4). Copies of all lists herein required to be furnished by 
the carrier to the! local chairman shall be furnished to the general 
chairman of the organization involved. 

B(5). After the expiration of 37 days following the effective 
date of this Award, the carrier shall not be required to use firemen 
(helpers) on other than steam power in any class of treight service 

_ (including all mixed, miscellaneous, and unclassified services) or in 
any class of yard service (including all transrer, belt line, and mis- 
cellaneous yard services), other than in crews designated by the local 
chairman, pursuant to the provisions of paragraphs B(2) and B(3) of 
this Award, except as may be necessary to provide jobs for firemen 
(helpers) whose employment rights are retained as provided in Parts C 
and D of this Award; provided that no yard locomotive shall be operated 
without a fireman (helper) unless and until it is equipped with a dead- 


man control in good operating condition. 


PART C - REDUCTIONS IN EMPLOYMENT 
C(1). After the expiration of 37 days following the effective 


date of this Award, the carrier shall not be required to hire firemen 


Pel ae 


(helpers) on other than steam power in any class‘ of* freight service 


(4neluding all mixed, miscellaneous, and unclassified servicés)’or in 


any class of yard service (ircluding all transfer, belt line, and mis- 
cellaneous yard services) unless or until such new hire is needed to 
man engine crews designated by a local chairman as provided “in’pera- 
graphs B(2) and B(3) of this Award; and firemen (helpers) that are 
unneeded to man such designated crews may be seperated from the 
carrier's payrolls and have all of their seniority and employment 
rights and relations terminated to the extent permitted in the follow- 
ing paragraphs of Part C of this Award. pores ee 
c(2). Firemen (helpers) hired on or aftera date 2 years prior 
to the effective date of this Avard may be separated from the carrier's 
payrolls and have all of their employment and seniority rights and rela- 
tions terminated, and in such case shall be entitled to a lump sum 
separation allowance in an amomt to be determined as provided in 
Section 9 of the Washington Job Protection Agreement of May 21, 1936. 
c(3). Firemen (helpers) hired prior to a date 2 years prior 
to the effective date of this Award whose average monthly earnings as 
firemen (helpers), hostler helpers, hostlers, or engineers have not 
exceeded $200 during the 2 full calendar months preceding the effec- 
tive date of this Award, may be separated from the carrier's payrolls 
and have all of their employment and seniority rights and relations 
terminated with a severance allowance equal to 100 per cent of their 
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earnings during the preceding 2+ calendar months; or may elect to remain 
on the seniority lists of the carrier with rights to such work as they 
are qualified to perform, and which my be or become available to them, 
as provided in Part D of this Award. 

c(4). Firemen (helpers) hired prior to a date 2 years prior 
to the effective date of this Award, who have not performed service 
as an engineer or as a fireman (helper) since that date, may be sep- 
arated from the carrier's payrolls as firemen (helpers) and have all 
of their employment and seniority rights and relations as firemen 
(helpers) terminated with no severance allowance. 

c(5). Tne provisions of paragraphs C(3) and C(4) of this Award 
shall not apply to officers or employees of the organizations repre- 
senting firemen or engineers employed by the carrier, or to super- 
visory or management officials of the carrier, or to employees on 
appropriate leaves of absence, or to discharged employees whose cases 
for reinstatement are pending, providing, if not so situated, they 
could have met the minimm requirements of service or earnings. 

c(6). All other fireman (helpers) with less than 10 years’ 
seniority on the effective date of this Awerd shall retain their rights 
to and obligations to protect engine service assignments as provided 
by rules in effect on the day preceding the day this Award becomes 
effective, except as modified by and subject to the provisions of 


Part D of this Award, unless and wntil offered by the carrier another 
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comparable job (such as, but not limited to, engineer, fireman (helper), 


brakeman, or clerk in the same or another seniority district) for which 
they are, or can become, qualified. The offer of another job shall 
carry with it relocation expenses as provided for and under the condi- 
tions set forth in Section 10 of the Washington Job Protection Agreement 
of May 21, 1936, the continuation of accumilated seniority rights toward 
such purposes as vacation and other applicable fringe benefits, and 
guarenteed annual earnings, for a period not exceeding 5 years, equal 
to the total compensation received by each such employee as fireman 
(helper), hostler helper, hostler, or engineer during the last 12 months 
in which compensation was received prior to the date of transfer. Such 
offers of jobs shall be posted and made available to all qualified 
firemen (helpers) in order of seniority in the seniority aietrict in 
which the job offered is located. If, within 7 days after notice is 
posted, no senior man elects to take such offered job, the mst junior 
man then on the fireman (helper) roster in that seniority district 

mst, within 3 days from receipt of written notice, accept the job 

or all of his employment and seniority rights and relations shall be 
terminated and, in that event, he shall be entitled to one-half the 
severance allowance provided for in paragraph C(3) of this Award. 

If such junior fireman (helper) shall fail to accept such job and 
thereby terminates his employment as herein provided, the next most 


junior fireman (helper) on that same roster mst accept the job within 


13 


3 days from receipt of written notice or forfeit all of his employ- 
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ment and seniority rights and relations with the allowance provided 
for above. In each case of refusal to accept such job offer the next 
most junior fireman (helper) shall be required to accept, as provided 
for above, or forfeit his employment and seniority rights and rela- 
tions with, in each case, the allowance provided for above, until 
there are no firemen (helpers) with less than 10 years’ seniority 
remaining on the seniority roster for the seniority district in which 
the job offer is located. Thereafter, the same procedure as is provided 
above shall be followed in the fireman (helper) seniority district 
which has its principal extra list for firemen (helpers) closest to 
the location of the job offered. 

c(7)- Firemen (helpers) with 10 or more years of seniority 
as of the effective date of this Award, who are not separated from 
the carrier's payrolls under the provisions of paragraphs C(3) or 
c(4) of this Award, shall retain their rights to and obligations to 
protect engine service assignments as provided by rules in effect on 
the day preceding the day this Award becomes effective, except as 
modified by and subject to the provisions of Part D of this Award, 
unless and until retired, discharged for cause, or otherwise removed 
from the carrier's active working lists of firemen (helpers) by natural 


attrition. 


PART D - RIGHTS TO WORK 


D(1). Firemen (helpers) who elect to remain on the seniority 
lists of the carrier as provided in paragraph C(3) of this Award 
shall be entitled to exercise their seniority rights as firemen 
(helpers) to available employment in engine crews used in passen- 
ger service and in freight and yard engine crews designated by the 
local chairmen in their respective seniority districts as provided 
in paragraphs B(2) and B(3) of this Award, as hostlers or hostler 
helpers, and as engineers in any class of service for which they 
are qualified; but such firemen (helpers) shall have no rights to 
and shall not claim seniority rights to or employment ‘in any other 
service. 


D(2). Firemen (helpers) who remain on the active working 


lists of the carrier under the provisions of peragraphs C(6) and 


C(7) of this Award shall have the right to work their turn as fire- 
men (helpers) to the extent that positions as firemen (helpers) are 
available in their respective seniority districts on Locomotives of 
the type to which firemen (helpers) were assigned and in a class of 
service calling for the service of a fireman (helper) prior to the 
effective date of this Award; provided, that such firemen (helpers) 
shall have no right to jobs that the carrier may dtedentinie pur- 

suant to the provisions of this Award if other employment in any 

cless of engine service, for which they are qualified, is available 


to them in their respective seniority districts. Such firemen 
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(helpers) will have their seniority rights, existing es of the 
effective date of this Award, for promotion in their turn, preserved. 

D(3). Extra lists shall be adjusted and firemen (nelpers) 
shall be furloughed and recalled pursuant to the provisions of 
rules in effect as of the day before the day this Award becomes 
effective, as modified by and subject to the provisions of this 
Award; provided, that the carrier shall not be required to use 
firemen (helpers) covered by paragraph D(2) of this Award in 
freight or yard crews, other than in crews designated by the local 
chairmen pursuant to the provisions of paragraphs B(2) and B(3), 
if the services of such employees are required on the extra list 
to £111 vacancies in crews or positions where firemen (helpers) 
must be used, as in passenger service or under the provisions of 
this Award. 

p(s). Firemen (helpers) retained in service under the condi- 
tions set forth in Parts C and D of this Award, when assigned to 
the extra lists for firemen (helpers), shall not be called to fill 
vacancies in crews in freight and yard service which have not been 
designated by the local chairmen pursuant to the provisions of para- 
graphs B(2) and B(3) of this Award if and when their services are 


required to fill temporary vacancies as locomotive engineers, or 


temporary vacancies for firemen (helpers) in passenger service, or 


temporary vacancies for firemen (helpers) in crews designated by 
the local chairmen as provided in paragraphs B(2) and B(3) of this 


Award. 
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PART E - CONTINUING STUDY 

B(1). Within 30 days following the effective date of this 
Award, the parties shall establish a National Joint Board charged 
with responsibility for mking an intensive and continuing study of 
the experience in road freight and yard service with and without the 
employment of firemen (helpers) during the period that this Award 
remins in effect. During the 3-month period before the date this 
Award is due to expire, the National Joint Board shall prepare and 
issue to the parties a report based on its study. 

E(2). The National Joint Board established in paragraph E(1) 
shall consist of 4 members, of whom 2 shall be selected by the car- 
riers, and one each by the Brotherhood of Locomotive Firemen and 
Enginemen, and by the Brotherhood of Locomotive Engineers. The 
expenses of the Board shall be borne by the participating parties. 

ITI. CONSIST OF ROAD AND YARD CREWS 
(OTHER THAN ENGINE SERVICE) 
PART A - BASIC PROVISIONS 


A(1). ‘The issue of crew consist (other than engine service) 


shall be remanded to the local properties for negotiation. Pending 
the consummation of local agreements disposing of the issue, the 
following provisions shal? govern the use of trainmen (assistant 
conductors, ticket collectors, baggagemen, brakemen, and flagmen) 
employed in all classes of road service, including all miscellaneous 
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and unclassified services, and the use of brakemen or helpers employed 
in all classes of yard, transfer, and belt line service, including 
all miscellaneous yard services. 

A(2). No change shall be made in the scope or application of 
rules in effect immediately prior to the effective date of this Award, 
whether established by agreement, interpretation, or practice, which 
require a stipulated number of trainmen (assistant conductors, ticket 
collectors, baggagemen, brakemen, or flagmen) in any class of road 
service, including all miscellaneous and unclassified services, or 
which require a stipulated number of brakemen or helpers in any class 
of yard, transfer, or belt line service, including all miscellaneous 
yard services, except by agreement, or pursuant to the provisions of 
this Award. 

A(3). Either party in interest shall give written notice of 
any proposed change in any such stipulated number of trainmen (as- 
sistant conductors, ticket collectors, paggagemen, brakemen, or flag- 
men) used in any class of road service, including all miscellaneous 
and unclassified services, in the following categories: 

(a) branch lines, including the use of main lines 
where necessary to reach initial or final 
terminals of the branch line train; and 

(b) road service where existing rule, practice, 
or iritterpretation now requires the employment 


of more or less than 2 trainmen; 
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and of any proposed change in any such stipulated number of brakemen 


or helpers used in any class of yard, transfer, or pelt line service, 


including all miscellaneous yard service. The parties in interest, 


as that term is used in this Award, shall include only the carrier 
ana the organization representing the class or craft of employees 
holding seniority rights to the position or positions proposed to 

be abolished or created in the seniority district or districts in 
which such changes are proposed. The time and place for the beginning 
of conferences between the representatives or tne parties in interest 
with respect to such proposed change or changes shall be agreed upon 
within lO days after the receipt of said notice, and said time shall 


be within 15 days after the receipt of said notice. 


PART B - REVIEW PROCEDURES 
B(1). If no agreement is reached between the parties as to 
the application of the guidelines enumerated in Part C of this Award, 
the dispute limited to the application of such guidelines as related 
to the issue involved my be referred by either party to a special 
board of adjustment. 
B(2). Such special board of adjustment shall be chosen in 
the following manner: 
(a) Each party in interest shall name one member within 
10 days after notice has been given that the dispute 


will be referred to such special board of adjustment; 
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and the two partisan members so chosen, within 10 days 
after the date of the selection of the second partisan 
member, shall name the neutral member, who shall be 
chairman of the board. If the members chosen by the 
parties shall fail to name the neutral member of the 
board within 10 days, the National Mediation Board 
ghall be requested to name such member within 5 days 
after the receipt of such request. 

If either party fails to name a member of the board 
within the 10 days provided in paragraph B(2)(a) of 
this Award, the National Mediation Board shall be re- 
quested to name such member in lieu of such party and 
shall also name the neutral member necessary to con- 
stitute a board of 3 members, all within 5 days after 


the receipt of such request. 


B(3). Decisions of the special board of adjustment shall be 


rendered within 60 days after the appointment of the neutral member. 
A decision of the mjority of the board shall be binding upon both 
parties. The parties shall assume the costs and expenses of their 
respective representatives. Te costs and expenses of the neutral 
member and any incidental expenses shall be shared equally by the 


parties unless different arrangements can be made by mutual agreement. 
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PART C - GUIDELINES 
C(1). The special board of adjustment in making its decisions 
shall be governed by the following general considerations, and, 
where applicable, particular considerations, although none of these 
factors alone shall be controlling of the board's decisions.: 
c(2). General considerations. 


(a) Assurance of adequate safety. 


(bv) Avoidance of unreasonable burden or workload on 


members of the crew. 
(c) Changes in operating conditions, including density 
of traffic. 
(a) Practices regarding the consist of crews in comparable 
situations where such practices are not in dispute. 
(e) Special conditions which exist on any particular 
assignment. 
Duties required in compliance with the carrier's 
opereting rules and instructions applicable to the 
crew in question. 
Physical characterstics of the line to be traversed 
and in the areas where switching or industrial’ work 
is to be performed (including grade and general. climatic 
conditions). 
The number of highway, street, road, railroad, or 
other crossings or intersections to be protected. 


State, cowmty, or municipal regulations applicable 
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with respect to highway, street, road, railroad, or 
other crossings or intersections. 

Availability and use of commnication equipment (such 
as, but not limited to, end-to-end train radio, train 
to way-side radio, and walkie-talkies). 

(x) ‘The presence or absence of a fireman in the engine 
service crew. 

c(3). Particular considerations - passenger road service. 

(a) The amount of baggage and storage mail to be handled 
on and off the train at intermediate stations by the 
train crew. 

(b) The number of passenger cars handled in the train and 


passenger count. 


(c) The method of handling passenger transportation (tickets). 


(a) ‘The number of passengers boarding and leaving the train 
at intermediate stations. 

(e) Duties required other than the above on any particu- 
lar assignment. 

c(+). Particular considerations - freight service, including 
miscellaneous and unclassified services. 

(a) The amount and nature of work to be performed en route. 

(b) ‘The’ length of train, in context with the amount and 
nature of work to be performed en route. 

(c) Time limitations applicable to the particular assign- 


ment. 
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c(5). Particular considerations - yard, transfer, and belt 
line service, including all miscellaneous yard services. 


(a) The amount and nature of the work to be performed. 


(b) Volume of work considered in context with applicable 


service time limitations. 


PART D - EMPLOYEE PROTECTION 

D(1). Road trainmen and yard brakemen or helpers, other than 
those on furlough on the date that this Award becomes effective, 
shall be known and designated, for the purposes of this Award; as 
“protected employees." 

D(2). A “protected employee," known and designated as pro- 
vided in paragraph D(1) of this Award, shall retain his rights to 
and obligations to protect road and yard service assignments (includ- 
ing all assignments in miscellaneous and unclassified road services 
and all assignments in transfer, belt line, and miecellaneous’ yard 
services) for which he is qualified, as provided by rules in effect 
on the day preceding the day this Award becomes effective, to the 
extent that such positions are available to him in his seniority 
district, unless and until retired, discharged for cause, or other- 
wise removed from the carrier's active working lists of road train- 
men and yard brakemen or helpers by natural attrition; provided, 
that no such "protected employee" shall have any right to Seba or 
positions that the carrier my discontinue pursuant to the provisions 


of this Award if other employment in any such classes of service, 
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for which such employee is qualified, is availeble to him in his 
seniority district. If and when the carrier is required to create 
new jobs or positions for road trainmen or yard brakemen or helpers, 


pursuant to the provisions of this Award, such positions shall first 


be filled, to the extent available, by "protected employees" then 


filling positions which the carriers would otherwise have the right 
to abolish or eliminate pursuant to the provisions of this Award, 
before such jobs or positions may be claimed by other employees of 


the cerrier in accordance with their seniority rights. 


Iv. DURATION 


This Award shall continue in force for two years from the 


date it takes effect, uless the parties agree otherwise. 


November 25, 1963 


Benjamin Aaron 
Neutral Member 


James J. Healy 
Neutral Member 


Ralph T. Seward 
Chairman of the Arbitration Board 


CONCURRING: DISSENTING: 


Guy W. Knight H. E. Gilbert 
Carrier Menber Organization Menber 


J. E. Wolfe R. H. McDonald 
Carrier Member Organization Member : 


Before The 
ARBITRATION BOARD 
Established by Joint Resolution of Congress 
Approved August 28, 1963 
Public Law 88-108 
CERTAIN CARRIERS REPRESENTED BY THE 
EASTERN, WESTERN, AND SOUTHEASTERN 
CARRIERS' CONFERENCE COMMITTEES 


and National Mediation 


Board 


CERTAIN OF THEIR EMPLOYEES REPRE- 
SENTED BY THE BROTHERHOOD OF 
LOCOMOTIVE ENGINEERS, BROTHERHOOD 
OF LOCOMOTIVE FIREMEN AND ENGINE- 
MEN, ORDER OF RAILWAY CONDUCTORS 
AND BRAKEMEN, BROTHERHOOD OF RAIL- 
ROAD TRAINMEN, AND THE SWITCHMEN' S 


Arbitration Board 
No. 282 
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UNION OF NORTH AMERICA 


We write this opinion as the neutral members of a statutory 


arbitration board -- a board whose creation was virtually forced 


upon Congress as the only way of avoiding a nationwide railroad 


strike. Never before in peacetime has Congress found it necessary 
to take such action. We wish at the very outset to record our 
regret that in this case the leaders of the railroad industry: and 
the railroad operating unions were unab’.e to agree upon some method 
of resolving their differences which would avoid the need for Con- 
gressional intervention. The great virtue of arbitration as it 
has developed in this country's labor relations has been the fact 
that it was a voluntary procedure, created and shaped by the ais- 
puting companies and unions themselves and thus responsive to their 
peculiar problems, values, and needs. It is unfortunate that the 
parties in this case, though finally agreeing in principle to 
arbitration, failed to agree upon the terms and procedures of an 
arbitration agreement and thereby abandoned to Congress an op- 
portunity and responsibility that should rightly have been theirs. 
We have been asked to decide only two of the issues wae 
separate the parties: the so-called "Pireman (helper)" issue and 


the so-called "crew consist" issue. It is the evident hope of 


od. 
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Congress that once these two issues have been settled, agreement 
on the remaining issues can be reached in direct collective ber- 
gaining. All citizens mist join in the hope that failures of 

leadership -- on either side -- will not again make it necessary 
for the Government to do for the parties what the parties should 


do for themselves. 


Preliminary Comments 
Both of the issues before us concern manning and the effect 


on manning of technological progress and change. In view of the 
present national concern with such questions -- with problems of 
automation and unemployment -- the limitations under which we mst 
deal with these issues should immediately be made clear. We are 
an arbitration board, established to settle two particular points 
of controversy in a specific labor dispute. Though our authority 
comes from Congress, the issues we mst decide were framed by the 
parties, and the scope of our action cannot exceed the scope of 
the actions which the parties themselves might have taken with 
respect to these issues had they been able to reach agreement. 
There are many questions of general social policy, commmity 
action, or legislation which bear on the problems before us, but 


they are not within our purview. 
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In approaching our task we have been fully aware of the 
handicaps imposed upon us not only by our relative unfamiliarity 
with the complex problems of railroad operation but also by the 
narrow time limits within which we have been compelled by the. 
Joint Resolution to complete our work. We have had to base our 
judgments entirely upon the evidence and arguments presented to 
us by the parties in the formal context of adversary proses ee 
Our brief personal inspection of a few representative types of 
diesel switching operations permitted us only to gain a better 
understanding of what the parties were telling us. ‘These diffi- 
culties, however, only underscore the gravity and importance ‘of 
our task; they cannot relieve us of our obligations. | 

The issues in this case involve an obvious distinc tion 
between questions concerning jobs and questions concerning men. 


Another distinction, however, is equally important: that between 


the question whether a job is unnecessary and the question whether 


and in what manner an unnecessary job should be eliminated. 
Neither the issues nor the Board's award can be understood un- 
less these distinctions are kept in mind. In dealing with both 
the fireman and the crew consist issues we have established a 
procedure for determining whether, considering satiety, workload, 


and adequacy of transportation service, particular jobs should 
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be made subject to elimination. The sharpest and most stubborn 
disagreements have been over this procedure -- over any question, 
indeed, that affected the number of jobs which might be declared 
'plankable" within'a given length of time. It is important to 


realize, however, that declaring a job "blankable" under the 
terms of the Board's award does not necessarily result in the 


immediate elimination of that job or the layoff of its occupant. 
The Board's award mikes the actual elimination of jobs subject, 
in most cases, to attrition -- to the vacating of jobs by the 
natural processes of retirement, transfer, voluntary quit, dis- 
charge, or death. The determination that a job is "blankable" 
will usually mean, not that an employee will be laid off, but 
only that, when it becomes vacant, no new employee need be hired 
to fill it. 

The provisions of our award are explained in general terms 
in this opinion, without reference to certain refinements spelled 
out in the award. In the event of any inadvertent conflict be- 
tween the explanation given in this opinion and the pr2cise 
language of the award, the latter is, of course, intended to 


govern. 


sei _. BE 


The Board's award will remain in force only two years. ‘Within 
that time the effect of attrition may be such that the number of 
firemen or train crew jobs actually eliminated may be comparatively 
small. Problems that are as deeply rooted and that have been as long 
in development as those here involved, however, cannot be solved 
overnight. In this case, rapid readjustment could have a sia price 
too great to pay. If, through this award, principles are established 
and procedures set in motion which contribute to a final solution, 


our hopes as neutral members of this Board will have been fulfilled. 


The Parties and the Issues 


SS 


The dispute before us involves almost all of the Nation's major 
railroads and the five railroad operating brotherhoods. The railroads 
(often referred to herein as the “carriers") are represented by the 
Eastern, Western, and Southeastern Carriers' Conference and by the 
National Railway Labor Conference. Together they conduct about ninety 
per cent of all railway operations in the United States. The brother- 
hoods (often referred to herein as the “organizations") are the 
Brotherhood of Locomotive Engineers (BLE), the Brotherhood of Locomotive 
Firemen and Enginemen (BLF&E), the Order of Railway Conductors and 
Brakemen (ORC&B), the Brotherhood of Railroad Trainmen (BRT), and the 
Switchmen's Union of North America (SUNA), the first two representing 
“engine service" employees and the last three "train service" employees. 


In all, some 200,000 employees are represented in the dispute. 
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The assignment, duties, and compensation of these operating 
employees are governed by a complex structure of rules, agreements, 
laws, and understandings which has developed through decades of 
practice and collective bargaining and which has roots running back 
to the turn of the century and beyond. This structure has persisted 
with comparatively slight adjustment,despite drastic changes in 
railroad technology and equipment, in the competitive position of 
the railroads and in the general pattern of American industry with 
regard to wage rules and fringe benefits. Both parties are now 
seeking to change and -- in their own terms ~~ "modernize" this 
structure. But they disagree sharply as to the nature, direction, 
and rate of the desired changes and as to how and by whom the price 
of change should be paid. 

One of the central points of disagreement concerns the con- 
tinued use of firemen (sometimes -- and particularly in yard switching 
operations -- referred to as "helpers") on locomotives, such as 
diesel-electric or electric locomotives, which do not use steam power 


and on which the work of firing the boilers therefore need not be 


performed. 1/ tn 1937, when the "dieselization" of railroad power 


————— 


1/_ For the sake of simplicity and to avoid the cumbersome "fireman 
(helper)" locution, we will hereafter call the second member of the 
engine service crew a "fireman," even though the parties might some- 
times call him a "helper." 
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was just beginning and its future was still uncertain, the carriers 
and the BLFS&E entered into a National Diesel Agreement which, in 
substance and as since modified in certain details, requires the 
employment of a fireman on all locomotives, whether or not they 

used steam power, with the exception only of certain yard wakeaies 
below a specified weight and certain electric rail cars or self- 
propelled rail motor cars or construction machines. This requirement 
remains in effect, even though "dieselization" has since euept the 
industry and even though there are now only a handful of steam 
locomotives in service. The carriers accept the continued use of 
firemen on passenger diesel locomotives, where there are now only two 
men in the cab. They assert, however, that in road freight operations, 
where the head brakeman is in the cab to provide left-hand Ledkaaez 
and in yard switching operations, where the ground crew guides the 
engineer, no fireman is needed for lookout or signal-passing duties, 
and that the present duties of firemen in connection with the detection 
and correction of mechanical or electrical malfunctions can be per- 
formed -- and, indeed, often are performed -- by engineers sal shop 
maintenance men in the normal course of their work. For ataeiyeuce, 
therefore, the carriers have been pressing for the acdiztcatton of 
the National Diesel Agreement and the right to eliminate all fivdnas 
positions. The organizations have resisted the move, claiming that 
the work performed by a fireman -- left-hand lookout, signal passing, 


engine inspection, and the correction of malfunctions -- is still 


necessary and cannot properly be performed by other employees. 
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A second central point of difference concerns the make-up -- 
or "consist" -- of' train service crews in road and yard service. This 
matter is usually regulated, not by national rule, but by a wide 
variety of local agreements, rules, and practices, and -- in a number 
of states -- by statute or administrative decision. It is the carriers’ 
position that many of these regulations are out of date and fail to 


reflect recent developments which have lightened the workload of the 


_ train service crews, such as the decline in less-than-carload lot 


freight shipments; the fall-off in passenger traffic and baggage- 
handling work; and the spread of automatic block signals, centralized 
traffic control systems, "hot box" detectors, radio or telephonic 
communication systems, and other work-saving devices. The carriers 
contend that because of the lack of relationship between workload and 
required crew size many trainmen have little or nothing to do. The 
carriers are pressing, therefore, for the modification or elimination 
of all rules or agreements that restrict their right to determine crew 
size. The organizations resist, claiming that modern developments such 
as the increased size and speed of freight trains and the competitive 
pressures for rapid switching and transfer operations have added to 
the work and responsibilities of many train crews and that, in any 
case, crew size is a matter for negotiation and agreement rather than 


unilateral determination. 
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History of the Dispute 


The formal beginning of the dispute came on November 2, 1959, 
when -- pursuant to Section 6 of the Railway Labor Act -- the cane 
riers served the organizations with notices of proposed changes in 
many work and compensation rules, including those bearing on the fire- 
man and crew consist issues, just discussed. With regard to the "Use 
of Firemen (Helpers) on Other Than Steam Power," the carriers proposed 
the elimination of all regulations -- including, of course, the National 
Diesel Agreement -- which required the employment of firemen on other 
than steam power in any class of freight or yard service. They do not, 
it must be emphasized, propose the elimination of such regulations in 
passenger service. They also proposed a new national rule which would 
give management the unrestricted right to decide when and if a fireman 
should be used in freight and yard service. With regard to the "Consist 
of Road and Yard Crews," the carriers proposed the elimination of all 


regulations, however established, applicable to the consist of crews 


in road or yard service, which require: (1) a stipulated number of 


trainmen or more than one conductor in any crew used in any class of 
road service; (2) a stipulated number of brakemen or helpers or more 
than one conductor or foreman in any crew used in any class of yard, 
transfer, or belt line service; or (3) a conductor or trainman in 
connection with the movement of light engines or in pusher or helper 


service, or an engineer, conductor, or trainman in pilot service. 


avi) 
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Counter-proposals were submitted by the organizations on Sep- 
tember 7, 1960. Under the heading "Minimum Safe Crew Consist" they 
proposed, in the first place, a new national rule which would extend 
the use of firemen even to those classes of locomotives, such as 
light switching engines or electric rail cars, on which firemen had 
not previously been required. In the second place, with regard to 
train crews, they proposed a rule which would require not less than 
one conductor (foreman) and two trainmen (brakemen, helpers) in all 
classes of train service, plus "such additional employees as are 
required to assure maximum safety." 

It is needless, here, to give a detailed history of all the 
local and national negotiations, the mediation procedures, the 
studies, the investigations, the court proceedings, the recurrent 
crises, and the Government efforts that culminated, at last, in Con- 
gressional action. It is enough to mark those stages in the develop- 
ment of the dispute which have direct relevance to the issues beforé 
us and to which we will be returning as we consider these issues on 
the merits. They may be summarized as follows. 

1. The Presidential Rajlroad Commission. This Commission, 
requested and agreed to by both parties, was appointed by the Presi- 
dent in November, 1960. It was composed of fifteen members, divided 
equally between carrier, organization, and public representatives. 
Directed to inquire into the dispute and report its findings and 
recommendations, it devoted more than thirteen months of study to 


the issues, held extensive hearings, conducted independent studies, 
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made field inspection trips on trains and at railroad installations 
and, in the light of the information thus gathered, endeavored | 
unsuccessfully to find a basis for a mediated settlement. The. 
report of its public members, issued on February 26, 1962, con- 
tained detailed findings on each of the issues and a series of 
far-reaching recommendations for the modification or review of 
many work rules, including those relating to the fireman and crew 
consist issues, and for a major revision of the railroads’ pay 
structure. The carrier members filed a statement expressing : 
dissatisfaction with the report but nevertheless accepting it. 
The organization members filed dissenting or separate gpinions 
rejecting most of the recommendations, including those bearing 
on the fireman and crew consist issues. | 
There followed a series of unsuccessful negotiations pursuant 


to the Railway Labor Act, announcement by the carriers cf their 


intention to put work rule changes into effect, and litigation by the 


organizations to forestall such action. The litigation ended in 
March of this year in a Supreme Court decision that the parties 


". . . having exhausted all of the statutory procedures, 
are relegated to self-help in adjusting this dispute, 
subject only to the invocation of the provisions . - . for 
the creation of an Emergency Board." 2/ 


—— 


2/ Brotherhood of Locomotive Engineers v. Baltimore and Ohio 
Railroad, 327 U.S. 284 (1963). 
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2. Emergency Board No. 154. This Board, composed of three 
public members, wes established by the President on April 3, 1963, 
following an announcement by the carriers of their intention to put 
their proposed rules changes into effect and notice rrom the organ- 
izations that such action would result in an immediate strike. 
mhough it had access to the records of the Presidential Railroad 
Commission, it did not attempt to redo that Commission's work. 
Rather the Emergency Board devoted its efforts almost entirely to 
the mediation of the dispute, seeking, as it said, "constructive 
solutions rather than the mere restatement of the previously fixed 
positions of the parties," and exploring "paths which may develop 


into avenues of settlement." It issued its report on May 13, 1963, 


recommending with regard to each issue a series of guidelines and 


procedures which might serve as & framework for further collective 
pargaining. Both as to the fireman issue and the crew consist issue, 
the recommended procedures included arbitration as a means of settling 
unresolved issues. The carriers offered to accept the recommendations. 
The organizations declined either to accept or reject the report, but 
stated that it could be "a useful tool in the search for a fair and 
suitable settlement." 

3. Negotiation and Mediation - May through July, 1963. 
Following the report of Emergency Board No. 154, there was a period 


first of direct negotiation between the parties and then of intensive 
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mediation by the Secretary and Assistant Secretary of Labor joined 
by the Chairman and Members of the National Mediation Board, the 
thirty-day statutory status-quo period being extended, at the Presi-- 
dent's request, to July 10, to permit these mediation efforts to 
proceed. We will later refer to certain of the proposals, memoranda, 
and written or oral statements which the parties issued during this 
period. At this point only three things need be noted. (A) The 


Se of Labor's sals of 5 for the disposition of the 


fireman and crew consist issues, by accepting the principles of the 


report of Emergency Board No. 154 and arbitrating specific rules. 
These proposals were accepted by the carriers but rejected by the 


organizations on the ground that they involved arbitration. 


(B) ‘The President's proposal of July 9 that all issues be gubmitted 


by _ agreement to Associate Justice of the Supreme Court Arthur J. 


Goldberg for final determination. The carriers acceptui this pro- 
posal. ‘The organizations rejected it. (C) The Investigation and 
Report of a Subcommittee of the President's Advisory Comittee on 
Labor-Management Policy. ‘This Subcommittee, which the President 
appointed on July 10, after the parties had agreed to a further ex- 
tension of the status quo to July 29, made no recommendations but 
reported to the President as to the nature of the issues and the 


positions of the parties. 
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4. Referral to Congress. The President, on July 22, 
sent a special message to Congress, transmitting the report of 
the Subcommittee of the President's Advisory Committee on Lebor- 
Menegement Policy, and recommending, in substance, that for a two- 
year period and pending agreement on the disputed issues, the 
Interstate Commerce Commission should have authority to rule on 
proposals for interim changes in work rules. lengthy hearings 
on this proposed legislation were held both by the Senate Con 
mittee on Commerce and the House Committee on Interstate and 
Foreign Commerce. | Before both bodies, representatives of the 
parties appeared and stated their positions on the issues in dis- 
pute. At the urgent request of members of the House and Senate 


Committees, the parties once more agreed to an extension of the 


status quo -- this time to August 29, 1963 -- and the Secretary 
of Labor undertook further efforts to mediate the dispute. 

De The August 2 Documents of the Secretary of Labor. Qa 
fugust 2, the Secretary of Labor submitted documents to the parties 
regarding the fireman and crew consist issues. In an accompanying 
memorandum, he stated that the documents were intended to identify, 
with respect to each issue, those areas in which, in his judgment, 
there was the largest possibility of agreement. The papers were 
based either on previous recommendations, or on the public, or 
exchanged, statements of the parties, with some modifications made 
by the Secretary himself. He urged that negotiations proceed 
promptly on the besis of the documents and undertook to contime 
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mediation sessions "until agreement is reached or until it is 
clear thet agreement cannot be reached -~ and why it,.cannot, be... 
reached." , 
There followed a series of. meetings and discussions, 
designea to clarify the meaning of the Angust.2 documents ses to 
develop the. positions of the parties with respect to those docu- 
ments. On August 12, however, it became clear that the ase 
were deadlocked and could not reach final ogreement on t 2 merits 


of either issue. 


st 1 sal for Volun Arbitration. After 


the final breakdown of negotiations, the Secretary of Ie’. or pro- 
posed that the parties submit the two key issues --. fireman. and 
crew consist -- to final and binding arbitration by a we 
poerd, two members to be appointed by the carriers, two. by the 
organizations, and. two by the President. The Board was to make 
its averd within ninety days and wes itself to decide the period 
for which the award would: be controlling. The remaining issues 
were to be taken up by the parties after their receipt: of the 
award. 

The carriers accepted this proposal... The oisenisetionel : 
indicated their acceptance in principle but rejected certain of 
the procedural provisions. Efforts to bring the parties to. agree 
ment on the terms and procedures of an arbitration agreenentivere 


unavailing. 
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Thus, by August 28, after four years of collective bar- 


gaining, exhaustion of the mediation procedures of the Railway 
labor Act, investigation and recommendations by two Presidential 
Commissions, and intensive mediation by the Secretary and 
Assistant Secretary of Labor and the National Mediation Board, 
there was still no settlement and the country was faced again -- as 
it had been repeatedly during the course of the dispute -- with a 
nationwide railroad strike. As the President hed stated in his 
message to Congress, such a strike would force the almost immediate 
shutdown of all the industrial establishments which depend pri- 
marily on rail shipments; would jeopardize the fruit and vegetable 
and grain crops; would disrupt mail service and commter traffic 
and -- if it lasted even thirty days -- would result in the layoff 
of some 6,000,000 non-railroad workers in addition to the 700, 000 
idled railroad employees, a rise in unemployment to fifteen per cent, 
and a drastic decline in production and in our competitive position 
in foreign and domestic markets. Faced with this prospect, despite 
this country's traditional opposition to arbitration compelled by 
lew, Congress adopted the Joint Resolution, Public law 88-108, 
which created this Board and initiated the present proceeding. 

The Joint Resolution established this Board as a seven-man, 
tripartite arbitration board, similar in status to those func- 
tioning under the Railway Iebor Act and subject, insofar as is 
consistent with the Joint Resolution, to the procedural require- 


ments of Sections 7, 8, and 9 of that Act. It submitted the 
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firemen and crew consist issues to the Board for final and binding 
determination, It directed the Board to begin its hearings within 
thirty days end to make and file its avard in the United states 
District Court for the District of Columbia within ninety days 
after the Joint Resolutions enactment. ‘he award is to become 
effective sixty days after filing and is to continue in force ‘for 


a maximm of two years, unless the parties agree otherwise. 


The Board has today completed the tack which Congress set 


it. After holding twenty-nine days of hearings, receiving the 
testimony of more than forty witnesses recorded in almost 5,000 
pages of transcript, examining more than 200 documentary exhibits, 
together with e number of motion pictures, photographs, and charts, 
making inspection trips to four railroad yards in the Chi ane 

area and discussing the issues at length in executive session, 

the Board has executed and filed its award on the fireman and 


crew consist issues. 


AS are 


The Joint Resolution and the Board's Approach 


The outer limits of our jurisdiction are set by the notices 
of proposed changes in the rules and agreements with which the parties 
initiated this dispute. In Section 3 of the Joint Resolution, Con- 
gress provided that the Board 

" . . . shall mike a decision .. . as to what disposition 

shall be made of those portions of the carriers’ notices 

of November 2, 1959, identified as 'Use of Firemen (Helpers) 

on other than Steam Power' and ‘Consist of Road and Yard 

Crews’ and that portion of the organizations’ notices of 

September 7, 1960, identified as ‘Minimum Safe Crew Con- 

sist’ and implementing proposals pertaining thereto. . . -” 
Congress did not, however, leave the matter there. Asserting in the 
preamble to the Joint Resolution the desirability that the dispute 


be settled "in a manner which preserves and prefers solutions reached 


through collective pargaining," it directed the Board's attention to 


the suggestions for the settlement of the fireman and crew consist 
issves which the Secretary of Labor had made to the parties on 
August 2, 1963, during the final stages of his mediation efforts. 
It asked the Secretary to furnish these suggestions to the Board 
and to inform the Board as to 


" , . ,. the matters with respect to which the parties 
were in tentative agreement and the extent of disagree- 
ment with respect to matters on which the parties were 
not in tentative agreement." 


It then directed that the Board 


"shall incorporate in such decision any matters on which 
it finds the parties were in agreement, shall resolve the 
matters on which the parties were not in agreement, and 
shall, in making its award, give due consideration to 
those matters on which the parties were in tentative 
agreement." 


Furthermore, in laying down standards for our guidance, Con- 
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gress directed that we consider not only the effect of our award 
upon adequate and safe transportation service to the public and upon 
the interests of the affected carriers and employees, but also to 


" | | . the narrowing of the areas of disagreement which 
has been accomplished in bargaining and mediation." 


In accordance with these instructions, the Board's endeavor 
has been to deal with these issues within the context of the parties’ 
own bargaining, searching for areas of agreement or tentative agree- 
ment or, lacking these, of common emphasis and approach. It: has not 
been an easy task. ‘Though the parties largely agree as to the objec- 
tive circumstances and sequence of their various meetings and the 
substance and subject matter of their discussions, they are in sharp 
disagreement whether any of the positions taken represent commitments 
which should properly be continued and built on by this soa. The 
problem has been complicated, further, by the fact that the parties 
often met, not with each other, but with the Secretary of Labor or 
his assistants and thus had only second-hand knowledge of each 
other's positions. 

In spite of these difficulties, however, no single aspect 
of this case has received more of our attention than our obligation, 


under the Joint Resolution, to give due consideration to whatever 


agreements or tentative agreements the parties reached in their 


pargaining. Our conclusions are as follows. 
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As to the fireman issue, though we have found no binding 
commitments, we have found a large area of at least tentative agree- 
ment regarding the benefits and protections that might appropriately 
be provided to displaced firemen. On the question of the relative 
equities of firemen of different lengths of service and different 
degrees of attachment to the industry, moreover, the parties substan- 
tially agreed as to general principles, though disagreeing as to 
the manner in which those principles should be implemented. And even 
in those areas where disagreement was sharpest -- the cluster of is- 
sues touching on the proposed elimination of firemen's jobs -- we have 
found a common recognition that, where a job has been determined to 
be unnecessary, the equities of the fireman working on that job may 
nevertheless properly affect the method and timing of its elimination. 

All of these questions, however, have to do primarily with 
the treatment of individual firemen. With regard to the treatment 


of firemen's jobs we have found next to nothing in the way of agree- 


ment that could serve as a meaningful foundation for our award. 


It is true, as the Secretary of Labor says in his memorandum 
to the Board, that 


"The principle of blanking a fireman (helper) job if, 
but only if, there is no fireman (helper) on the fireman 
(helper) seniority list available to fill a vacancy which 
develops, if filling the vacancy would require a new hire 
and if blanking the job will not unduly endanger safety 
or unduly burden other employees was accepted by both 
parties." : 


The first portion of this agreement on principle, however, jas to 

do less with jobs than with individuals; it is an expression of the 
attrition principle that the "blanking" of a job should be dependent 
upon the prior exhaustion of individual seniority rights. As te a 
practical method of determining whether "blanking a job will F sic 
unduly endanger safety or unduly burden other employees," we found 
basic disagreement. Both parties recognized that to proceed on a 
job-by-job basis would result, to use the language of Emergency 
Board No. 154, in a “hailstorm of grievances” and, in all probability, 
an equal "hailstorm" of requests for arbitration by a special ‘board. 
There was long and detailed discussion, during the summer months, 

of the principle that certain categories of jobs could be arsed 

to in advance as not requiring case-by-case review to determine 
safety and undue burden and that jobs in other categories coula be 
made "blankable" only by agreement or after review by @ special ‘board 
of adjustment. But as to what classes of jobs should be assigned to 
what categories, as to whether or not there should be a completely 
non-blankable category, and as to the category sequence which should 
be followed in blanking jobs, we found stubborn disagreement. Organ- 


ization proposals on these questions, though repeatedly discussed, 


amended, and refined, were never accepted by the carriers. Finally, 


and most important, there was absolutely no agreement by the carriers 
to the organizations’ proposal that there should be an overall limita- 


tion on the number of firemen's jobs that might, for any reason, be 
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eliminated. Though the organizations repeatedly claimed that their 
proposed system of job categories, category sequences, attrition 
arrangements, and blanking procedures would result in the elimination 
of some 5,500 jobs,and eventually offered to guarantee that figure, 
the carriers never agreed to any maximm figure whatsoever. 

With regard to the fireman issue, then, though we have been 
able to develop and complete the parties’ tentative agreements con- 
cerning the treatment of individual firemen, we have found no sub- 
stantial structure of agreement on which we could base our award 
concerning the proposed elimination of firemen'’s jobs. We have 
had only the suggestion that if the "hailstorm" of disputes could 
be reduced by a system of categories, review of questions of safety 
and undue burden by special boards of adjustment would be a manage- 
able and acceptable procedure. In the face of disagreement concern- 
ing the category system, this offers little foundation on which to 
build. In treating the job phase of the issue, then, we have had 
no alternative but to start from scratch, studying the evidence as 
to the duties and functions of firemen, drawing our own conclusions 
as to the general need for firemen on locomotives that do not use 
steam power, and attempting ourselves to develop a practical system 
of determining which jobs, if any, may be eliminated. 

With regard to the crew consist issue there is far more 


evidence of agreement and tentative agreement. We have been able 
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to. confine ourselves. almost entirely, therefore, to, the development 
and refinement of these agreements, the resolution of minor issues, 
and the cleaning up of details. Both parties gown Se rayesacress 
that determinations of proper crew size could best be made locally 
and that the min problem is one of establishing a sattatastioy pro- 


cedure for the review of such determinations and satisfactory guide- 


lines for the reviewing agency. Both parties seem also to have 


agreed that the actual process of eliminating jobs found to be 
unnecessary should be controlled by natural attrition. The prin- 
cipal disagreements concern, on the one hand, the scope of the review 
procedure (i.e., what classes and sizes of crews should be reviewable) 
and, on the other hand, the scope within which attrition shoul op- 
erate (i.e., whether protection should extend only to those actively 
employed or to furloughed employees as well). 


We tur now to a more detailed discussion of the issues. 


THE FIREMAN (HELPER) ISSUE 


Basis of Findings 


In view of 'the lack of agreement between the parties on the 


need for firemen in road freight and yard service, we have found 
it necessary to consider the issue as framed by the initial notices 
of the parties. 

The testimony, exhibits, and arguments submitted to this Board 
on this issue covered the same areas, though not always in such 
exhaustive detail, as those dealt with by the parties’ presentations 
to the Presidential Railroad Commission. Thus, in both proceedings 
the principal points emphasized were (1) the lookout function in 
freight and yard service; (2) the mechanical function in freight 
and yard service; (3) relief of the engineer in both types of service; 
(4) findings of other tribunals dealing with some aspects of the 
fireman's role; (5) foreign experience related to the issue; and 
(6) the essentiality of firemen as a future source of engineers. 

We shall not attempt to summarize in this opinion the consider- 
able body of evidence introduced by the parties on these various subjects 
during the course of the instant case. It would be impossible to do 
so within manageable limits without paraphrasing or omitting references 
to many matters which the parties deemed important; such an attempt, 
as is evident from the organizations’ reaction to the report of the 


Presidential Railroad Commission, would only lead to misunderstanding 


and resentment. Accordingly, on this point we shall limit ourselves 
to two observations. First, we believe that to the extent that it 
has been humanly possible within the limited period of time avail- 
able, we have reviewed and given due consideration to all evidence 
and argument submitted to us by the parties on this issue. second, 
in our judgment the substance of the parties’ presentations to us 
is essentially the same as that referred to in the Commission’ s 
report, and no useful purpose would be served by our covering. the 
game ground again in this opinion. “Ye emphasize, however, that 
although the Commission's report is part of the official record in 
this case, and we have given it such persuasive weight as we think 
it deserves -- which is considerable -- we have not felt bound by 
its conclusions, nor does our award necessarily imply agreement 
with all of them. 

Our own independent examination of the record before this 
Board leads us to the following findings and conclusions: 

1. The record contains no evidence to support the charge, 
frequently and irresponsibly made, that firemen presently employed 
in road freight and yard service throughout the country are being 


paid to do nothing and actually perform no useful work. 


2. The lookout function presently assigned to the fireman 


is also performed by the head brakeman in road freight service and 


by all members of the train crew in yard service. In the great 
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majority of cases the lack of a fireman to perform the related 
functions of lookout and signal passing will not endanger safety 
or impair efficiency because these functions can be, as they are 
now, performed by other crew members. 

3, A considerable portion of the mechanical duties now per- 
formed by the fireman is not absolutely essential to the safety and 
efficiency of road freight and yard operations. Those duties which 
are essential can be performed by the engineer while the locomotive 
is in service and by shop maintenance personnel at other times. These 
arrangements would not involve the assignment of fireman's duties 
to members of other crafts not presently authorized to perform them. 

4. Relief of the engineer by the fireman in road freight and 
yard operations is cf critical importance only in the event that the 
engineer suddenly becomes incapacitated by death or illness. In road 


freight service the usual presence of the head brakeman in the cab 


obviates the need for a fireman in such an emergency. In yard service 


the normal lack of a third man in the cab is offset in part by the 
reduced speed of the locomotive, and will be offset still further by 
installing a dead-man control in all yard engines, which our award 
requires as a condition precedent to the operation of such locomotives 
without a fireman. 

5. Both the Presidential Railroad Commission and Emergency 
Board No. 154 have concluded that in most instances firemen are not 


required in road freight and yard service. In addition, several 
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emergency boards and one arbitration board in this country, although 


not dealing with precisely the same issue, have ruled adversely on 
related proposals by the BLF&E and the BLE. . : 

6. Much of the evidence adduced by the carriers pe the 
manning of locomotives on foreign railroads is not readily subject 
to verification. In any event the many differences in equipment and 
in operating practices and conditions between American railroads and 
those of other countries render comparisons in respect to this issue 
of little or no value. 

7, The essentiality of firemen as a future source of engineers 
was not emphasized in the proceedings before this Board, and there is 
not much evidence in the record to support any meaningful conclusions. 
It is apparent, however, that even if the provisions of our award 
should continue unchanged, firemen on passenger trains will provide 
a substantial pool of potential engineers for freight as well as 
passenger service. In the event that a shortage of engineers develops, 
there should be no serious difficulty in establishing special training 
and upgrading programs. 

In short, although our findings on this issue do not coin- 
cide on all points with those of the Presidential Railroad Commission, 
and although we think it clear that firemen are presently eas 
forming useful services,we agree with the Commission "that tir eaain 
helpers are not so essential for the safe and efficient operation 
of road freight and yard diesels that there should continue : 


to be either a national rule or local rules requiring their | 
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assignment on all such diesels." Like the Commission, however, we 
also believe that this conclusion should not "preclude the occasional 
assignment of firemen-helpers on some of the road freight or yard 
runs which are atypical and which have unusual characteristics." 
Specifically, we are satisfied that a certain number of such 
assignments require the continued employment of firemen in order 

to prevent excessive safety hazard to lives and property, to avoid 
imposing an undue burden upon the remaining crew members, and to 
assure adequate and safe transportation service to the public. Of 
these three considerations, that of safety of railroad employees and 
equipment seems to us, in the context of this case, to require the 
most careful attention. 


This last observation merits a brief additional comment and 


explanation. It may be fairly stated that concern with safety has 


pervaded this entire proceeding. It was apparent in the presentations 
and arguments by all the organizations and by the carriers, and was 
further emphasized by the inquiries which members of the Board directed 
to witnesses and counsel. Safety is, of course, essentially a relative 
concept; once adequate minimum standards have been achieved, the decision 
as to how much more safety is required must necessarily be governed by 
all the accompanying circumstances. Railroading is, unfortunately, a 
hazardous occupation, and the problem before us cannot be viewed simply 
in terms of preventing or not preventing accidents. We wish to make 

it absolutely clear, however, that our judgment on this question has 


not been affected’ by considerations of cost or ability to pay. 
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Reductions in Jobs 


One of the most formidable problems confronting this Board 


and everyone else who has sought a means of resolving the instant 


dispute is to devise some practicable way to determine the extent 
and character of the exceptional cases in which the employment of 
firemen in road freight and yard service is necessary or prudent. 
The Presidential Railroad Commission concluded that the exceptions 
were so rare that it was neither feasible nor desirable to establish 
any procedure for identifying them. By making no recommendation on 
this point, the Commission, in effect, left the assignment of fixe: 
men in road freight and yard service to the discretion of detasenents 
Emergency Board No. 154 adopted a different approach. Unlike 
either the Commission or this Board, it made no findings on the merits 
of the fireman issue but simply set forth its understanding of the 
respective positions of the parties, together with suggestions as to 
how the dispute might be resolved. Thus, it noted that "the brother- 
hoods do not contend that there are no jobs presently ocoupied by 
firemen which cannot be abolished," and that "the carriers, being 
realists, have suggested that there may be a few freight situations 
in which the services of a fireman are needed.” The Emergency Board 
proposed a review procedure to determine, in disputed cases, whether 
the discontinuance of a fireman's job "would unduly eddanger safety 
or unduly burden other employees who would have to take on some of the 


responsibilities formerly performed by the firemen." It expressed the 
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belief that, properly administered, these principles could be 
applied so as to prevent both the arbitrary elemination of jobs 
and abuse through a flood of baseless grievances. 

The procedures suggested by the Fmergency Board contemplated 
the assistance of neutrals in establishing "certain categories of 
jobs or situations the elimination of which by the employer would 
probably be protested on the basis of safety or undue hardship." 
They also contemplated the "definitive disposition" by neutrals 
of unresolved disputes within a fixed period of time, although 
the way in which this latter suggestion was to be translated into 
action was not made entirely clear. 

In the negotiations which followed the issuance of the 
Fmergency Board's report the parties discussed various ways of 
accomplishing the review of those situations in which management's 
decision to eliminate a job would be challenged on grounds of safety 
hazard or undue burden. The Secretary of Labor's memorandum of 
August 2, which was based in part on the Fmergency Board's report 
and in part on previous documents and statements of position by 
the parties, and which served as the principal basis for the en- 
suing discussions of the issue by the parties with various Govern- 
ment mediators, suggested that road freight and yard jobs be classified 
into groups of categories. Jobs in the first group would be considered 


blankable in accordance with a prescribed sequence of categories within 
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that group. Disputes over whether a given job fell within thet 


group, or within one or another of its categories, were to be 
finally resolved by a special board of adjustment. Jobs in eka 
second group of categories were to be blankable only if the re- 
sult would not unduly endanger safety or unduly burden other 
capiovess, Disputes over chess quasttons were also es be finally 
resolved by a special board of adjustment. Jobs in the third group 
of categories were not to be blanked except by agreement of the indi- 
vidual carrier and the organization representing the employees. involved. 
As previously indicated, the parties differ sharply as to 
the extent of agreement, if any, they reached on the terms of the 
August 2 memorandum. Our conclusion is that although the memorandum 
provided the focal point for their negotiations and in that sense 
may be said to have brought about a narrowing of the issues, the 
parties remained in hopeless disagreement on the crucial questions 
of the numbers and types of jobs on which firemen need no longer be 
employed, and the sequence and methods of their removal from service. 
The Joint Resolution, although eeeviaina the means for finally 
disposing of the principal issues in this long-standing atapute; also 
introduced two additional complications. The first is the Re 
ment that the award "shall constitute a complete and final disposition" 
of the issues submitted to the Board, That statement means, pe 


other things, that the Board cannot delegate to any other body the 
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power finally to determine any of the matters in dispute, except 


in accordance with relatively restricted and precise standards. 
In our opinion sufficient knowledge upon which to base such 
standards could be obtained only by first-hand observations on 
the property of each of the carriers involved in this case. In 
this respect the fireman issue differs markedly from the crew 
consist issue, as to which the parties themselves developed 
twenty detailed guidelines for resolving disputes over the man- 
ning of train crews. Conversely, on the basis of the record 
on the fireman issue the Board would be hard put to prescribe 
standards more definite than those of avoiding safety hazards 
and the imposition of undue burden on remaining crew members, 
and insuring adequate and safe public transportation. It is 
doubtful whether ‘a referral by this Board of cases in which 
the need for a fireman is disputed to a subsidiary board or 
boards, with instructions to resolve such disputes on the basis 
of the general standards just mentioned, would satisfy the statu- 
tory command that the Board's own award must constitute a "com- 


plete and final disposition" of the issues. 
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The second complication introduced by the Joint ! ssoluttion 
is the provision that the Board's award shall in no eveut remain 
in force for more then two years efter its effective date. This 
means that even if the Board were able to devise ia oe 
standards which could be applied by gupetsiary podies to resolve 
‘disputes over the necessity for firemen dn specific situations, 
the administrative airriculties involved in making such deter~ 
minations.in sufficient time to yiela any significant results 


would be overwhelming. 


The foregoing cuetevere will, perhaps, become more mean- 


ingful. when one considers the magnitude of the problem confronting 
the parties. The number of firemen's jobs in road freight end yard 
service involved in this dispute exceeds 30,000. So deeply are 

the parties divided on the issue of the need for firemen in road 
freight and yard service that the predictable attempts by ‘tie 
carriers to eliminate virtually all of these jobs would almost 
certainly be promptly and vigorously challenged. As the number 

of such disputes on the various railroads increased, so would the 
aifficulty of obtaining the services of qualified neutrals to 
resolve them, Considering the probable size of the case load, the 
likelihood of reducing it significantly ina two-year period would 
not be very great. Moreover, even the application of. uniform stand- 
ards in all cases would not guarantee consistent results. Finally, 
the costs to the wenvee of these numerous proceedings — be 


very high, In short, we are convinced that the arbitration of 
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disputes over the need for firemen in road freight and yard 


service on @ case-by-case basis on each railroad, even if legally 
permissible, would simply not be administratively feasible. 

It thus becomes necessary to find an appropriate substitute 
for the arbitration of these types of disputes--the only method of 
final disposition contemplated by the Emergency Board or seriously 
considered by the parties during their lengthy negotiations. The 
procedure we have devised for this purpose involves two steps, for 
each of which we have specified reasonable time limits. The first 
step is to be taken by the individual carrier. Within one week 
from the effective date of the award in this case, it will have 
the right to establish two lists of crew assignments -- one for 
freight engine crews and one for yard engine crews -- then in effect 
within each fireman seniority district. ‘The crew assignments thus 
listed may include all of those which, in the judgment of the 
carrier, based upon considerations of safety, undue work burden on 
other crew members, and adequate transportation services to the 
public, do not require the services of a fireman. 

The second step is to be taken by the organization represent- 
ing the firemen in the given seniority district. After receiving 
the two lists and discussing them with the carrier, the organiza- 
tion will have the right, based upon considerations of the same 
criteria of safety, undue burden, and adequate public transportation 
service, to designate up to ten per cent of the crews on each of 


the two lists in which a fireman mst contime to be employed. 


The organization's judgment as to which crews mst continue to 
use a firemen will be final and not subject to challenge. | 

At three-month intervals the two-step process descr. ved 
above will be repeated in each seniority district of every carrier 
covered by this award. ‘The mumber of jobs included by the indi- 
vidual carrier in each of the two lists will vary according to the 
number of diesel locomotives in service at that time, ‘but the pro- 
portion of listed crew assignments on which the organization my 
insist that a fireman be employed will remain a constant ten per 
cent. 

On its face this procedure would seem to permit the individual 
carriers immediately to stop assigning firemen on ninety per cent 


of the freight engine crews and yard engine crews which they ‘listed 


initially. ‘That it will not have such an effect is due to three 


reasons. First, it will be necessary to provide jobs for firemen 
whose rights to continued employment are guaranteed by the terms 

of the award. (This aspect of the problem is discussed in greater 
detail below.) Second, a mumber of States, by law or administra- 
tive regulation, require the use of firemen in road freight or yard 
service. Finally, in respect to yard locomotives, the Presidential 
Railroad Commission recommended that no yard locomotive should be 
operated without a fireman unless and until it is equipped with a 
dead-men control in good operating condition, and the carriers have 
indicated from the outset their willingness to accept that recommenda- 


tion. 
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We do not represent the foregoing procedure to be ideal or 
fool-proof, but we think its virtues of simplicity, certainty, 
speed, and economy outweigh whatever shortcomings it my have. 


Both sides have reasonable objections. The carriers point out 


that the organizations are given absolute authority to decide 


whether firemen are needed on ten per cent of the crew assignments 
in road and in yard service. ‘There is no evidence to support. the 
suggestion that the organizations will exercise this power to pre- 
serve high-paying jobs rather than to secure the contimed assign- 
ment of firemen to those crews in which, in their own best judg- 
ment, firemen are needed to insure safe end efficient operation. 
In any event, such ill-advised use of authority would be contrary 
to the firemen’s self-interest. ‘Their concern about safety, in 
particular, is at least as great as that of anyone else; and we 
can reasonably assume that those crew assignments on which the 
organizations elect to protect the fireman's job will for the most 
part be those which they regard as most hazardous to operate without 
a fireman. 

The organizations, on their part, argue that for reasons 
of safety and efficiency, firemen are needed on fer more than ten 
per cent of the road and yard engine crews. We do not agree. 
Admittedly, there is something arbitrary in designating any fixed 
percentage of engine crew assignments 8s being 60 potentially 
unsefe as to require the services of a fireman. As previously 


indicated, however, our study of the record has convinced us that 
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the number of road freight and yard assignments in which considera- 
tions of safety and efficiency dictate the need for firemen is 
relatively small. In allowing the firemen's organizations sole 
discretion to decide that firemen must be used in up to ten ae 
cent of all crew assignments which the carrier has already con- 
cluded can be performed safely and efficiently without firemen, we 
think we have provided a sufficient margin for error. 

Moreover, we wish to emphasize that our conclusions are 
not based on the assumption that members of any other craft will 
henceforth perform duties within the exclusive jurisdiction of 
firemen, Head brakemen will, as in the past, continue to perform, 
in addition to their other duties, forward lookout functions on the 
fireman's side of the engine cab. Indeed, in road freight cpere- 
tions there will be, with only infrequent exceptions, a brakeman 
in the cab with the engineer at all times. In neither road. 
freight nor yard service, however, do we contemplate that brake- 
men will be asked or expected to perform mechanical repairs and 
inspections formerly assigned firemen, ‘To the extent that these 
functions contime, they will be performed in the manner previously 
described, either by the engineer or by shop maintenance employees. 

Although the award issued by the Board in this case dis- 
poses of the issues referred to it by Congress, it cannot prevent 
similar issues from arising in the future. It is safe to say that 


no carrier or organization presently involved in these proceedings 


would welcome a recurrence of this dispute. We have already 
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expressed our sincere hope that the parties will not again forfeit 
their right to deal privately with their own problems through the 
procedures of collective bargaining. Expressions of hope, however, 
are not enough; accordingly, we have included in the award a pro- 
cedure for the continuing study of the need for firemen in road 
freight and yard service. 

The device we have established for this purpose is a four- 
mon National Joint Board. Two of the members of this Board will 
‘be chosen by the carriers, and one each by the BLF&E end the BLE. 
The selection of representatives is, of course, solely within the 
a@iseretion of the participating parties. We urge them, nevertheless, 
seriously to consider appointnent to che Board of men with current 
and intimate knowledge of and responsibility for the operating 
problems involved. ‘The fonctions of the Nationel Joint Board would 
be reduced to o meaningless charade $f ite members engaged in 
adversary debates instead of carefully studying at first hand and 
discuss the effects which our award hee on road freight and 
yard service conducted without firemen. We would anticipate thas 
the Hational Joins Toard vould pay narticular attention to whe 
generel question whether the award hes preserved either too few or 


too many crew assignments requiring firemen. ipre svecifically, we 


would expect the Board to study the impact of the award on the sofety 


and efficioncey of roed freight and yard overations, including the 
incidence and causes of accidents, deleys in service, effects on 


the public transportaticn system, and tendencies, if any, to essign 
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duties exclusively within the firemen's jurisdiction to members 


of other crafts, contrary to the intent of our award. 


The carriers’ representatives on the Board have urged that 


the parties not be ordered to establish a National Joint Board, 
although they have expressed a willingness carefully to consider a 
recommendation to that effect. They argue that the success of the 
contemplated study depends upon the willing participation and coopera 
tion of the parties involved and, inferentially, that the enter- 
prise is less likely to succeed if it is established under compul- 
sion. .Qur appraisal of the present situation convinces us, however, 
that without the impetus provided by the provision in our award 
establishing a National Joint Board the parties may experience con- 
siderable difficulty in reaching agreement on the simple mechanical 
details of setting it up. We do not feel justified in taking that 
chance, All menbers of this Arbitration Board agree that once the 
National Joint Board is established, it will succeed to an extent 
directly proportional to the bona fide efforts of all the paibdcte 
pating parties to mike it work. 

The proposed study to be undertaken by the National Joint 
Board relates only to the fireman issue and is not intended to encom 
pass any of the problems relating to the consist of train crews. 
The same types of questions to be studied by the Netional Joint 
Board in respect to the employment of firemen in road freight and 
yard service will, under the terms of our award relating to the con- 
sist of train crews, be handled by negotiation end arbitration on 


the properties of the individual carriers. 
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Reductions in Employment 
Thus far we have discussed in detail only the extent to which 


firemen's jobs in road ‘freight and yard service are to be eliminated 
and the manner in which that result is to be accomplished. We turn 
now to a review of the provisions in our award directly relating to 
the affected employees. 

In dealing with the rights of individual firemen we have, 8s 
previously noted, found a general accommodation between the parties 
in respect to guiding principles, although they have remained in 
disagreement over details. ‘Thus, there has been agreement that, 
for purposes of determining individual rights, firemen should be 
classified in the following categories: (1) those recently hired; 
(2) those "irreguiars" whose employment in the railroad industry 
has been so sporadic that their average monthly earnings from such 
employment over a given period have not exceeded a specified dollar 
amount; (3) those who have been on furlough throughout a given period; 
(4) those with less than ten years' seniority; and (5) those with 
ten or more years’ seniority. ‘Those portions of our award dealing 
with provisions for each of these categories of employees are ex- 
plained in general terms below. 

1. New entrants. In respect to this category of employees 
the avard provides that firemen hired on or after a date two years 


prior to the effective date of the award may be terminated; but in 


oh ee . 70 
that event such employees will receive a lump sum separation allow- 
ance. Employees in this category with two full years of cerice on 
the date this award becomes effective will, if terminated, receive 
a separation allowance of six months’ pay; those whose length of 
service is one year or more but less than two years will receive 
three months' pay; and employees with less than one year's service 
will receive a lump sum computed on the basis of five days’ Pay, 
at the rate of the position last occupied, for each month in which 
they performed service. 

These relatively liberal provisions are based on & aifterent 
approach than the one implicit in the recommendations of Emergency 
Board No. 154. It proposed that "those firemen who obtained employ- 
ment after some reasonable date when it may be presumed that they 
were on notice that their jobs might not be permanent my have their 
employment terminated" without compensation of any kind. Although 
the concept that employees who accept employment with knowledge that 


it may be terminated in the near future are entitled to no special 


consideration when that contingency occurs has the support of ‘logic 


and legal precedent, we think it has less merit than the principle 
that the relative equities of dismissed employees shoulda be pased 
primarily on length of service and the degree of attachment to the 
industry. Job-seekers are not always in a position to make objective 


judgments about accepting or rejecting job opportunities on the basis 
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of future prospects. Finally, wnlike the Presidential Railroad 
Commission, which recommended that the carriers be permitted to 
terminate recent entrants under twenty-five years of age six months 
after the effective date of the proposed national agreement, we have 
disregarded age as a factor in any of the protective provisions of 
our award. In our view the relative number of years of satisfactory 
service in an industry, regardless of age, is a more valid basis 
for determining appropriate compensation when the employee is invol- 


untarily terminated. 


2. "Irregulars." No proposal for special treatment of this 


category of employees was included in the Commission's recommenda- 
tions; the idea was first advanced by the Emergency Board, which 
made the following recommendation: 

“those who have been employed in recent times as 
firemen but on an irregular basis, and who consequently 
have not been able to rely upon the carriers as their 
primary source of livelihood, may have their rights 
terminated with a severance allowance equal to some 
percentage of their recent earnings as a fireman or 
they may choose to remain on a seniority list with 
preferential hiring rights for such jobs as may be- 
come available and for which they are qualified.” 

This recommendation was adopted in principle by the parties 
in their subsequent negotiations and is reflected in the Secretary 
of Labor's memorandum of August 2. No agreement was reached, however, 
on several details, the mst important of which were the minimum 


period of employment necessary to qualify for a severance allowance 
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and the number of months to be used as the basis for computing the 


severance allowance for those employees who do qualify. Our award 
in this respect applies to firemen hired more than two years before 
the date the award takes effect whose average monthly earnings in 
railroad service have not exceeded $200 during the twenty-four full 
calendar months preceding the effective date of the award. Those 
“iryregulars" who qualify may elect either to terminate with . 
severance allowance equal to 100 per cent of their earnings during 
the preceding twenty-four months, or to remain on the seniority 
Lists with rights to such available work on non-blankable jobs as 
they are qualified to perform. 

3. Furloughed employees. The Commission did not make a special 
recommendation for this category of employees, and the Emergency Board 
recommended that "firemen who have not been employed in recent times" 
be terminated with no severance allowance. In their subsequent 
negotiations the parties accepted this principle, on the theory 
that employees in this category have relatively little attachment 
to the industry. ‘The award provides that all firemen who were hired 
more than two years before the effective date of the award and who 
have not performed service as an engineer or fireman since that 
date shall be included in this category. ! 


4. Pairemen with less than _ten years! seniority. In respect 
to employees in this category not otherwise covered by the terms of 
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this award, the Commission recommended that, except for existing 
rights and obligations to protect vacancies in passenger service 
and for promotion to engineer, they be made subject to termination, 


with appropriate allowances, one year following the effective date 


of the proposed national agreement. ‘The Bmergency Board's recom- 


mendations for employees in this category were considerably more 
liberal, and these provided the framework for subsequent negotiations 
between the parties. 

Our award in this respect simply reflects the substantial 
area of agreement between the parties. In essence it provides that 
an employee in this category shall retain his right to fireman's 
employment unless: and until offered a comparable job for which he 
is, or can become, qualified. The offer of another job carries 
with it certain guarantees, including relocation expenses, continua- 
tion of applicable fringe benefits, and guaranteed annual earnings 
for a maximm of five years. 

5S. There has never been any dispute in these proceedings 
over the status of firemen with ten or more years of seniority. 

Our award reflects the agreement between the parties that all fire- 
men in that category who are not "irregulars" or on furlough shall 
retain all existing employment rights, except as modified by the 
provisions of the award relating to reduction of jobs, and that, 

in any event, they shall not be terminated except for cause or by 


natural attrition. 
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CREW CONSIST ISSUE 


It has been explained earlier in this opinion that the size 
of road and yard crews in other than engine service has never been 
the subject of a national rule in the railroad industry. The con- 
sist of these crews, involving primarily helpers and road brakemen, 
has been determined generally by local rules, practices, state’ full 
crew laws, or regulations issued by State Public Utility Coimidsadone 
Only a relatively few carriers are unrestricted in determining the 
size of crews, and it is doubtful if even they have complete freedom 
to change crew size as they wish. It is clear from the evidence before 
us that the myriad of local arrangements has led to numerous incon- 
sistencies in the manning of crews. It is equally clear that some of 
the existing rules, originating as they did more than a half-century 
ago, are anachronistic and do not reflect the present state of rail- 
road technology and operating conditions. 

We find from the testimony and evidence that some overmanning 
exists in road and yard crews as a result of schedule rules and local 
agreements. Though the evidence as to undermanning is less persuasive, 
we must also acknowledge this possibility on some assignments. One 
of the difficulties confronting this Board is the same that confronted 
the Presidential Railroad Commission. It is the inability to determine 
from the evidence the extent to which overmanning or undermanning exists. 


The carriers submitted to our Board, as they did to the Commission, an 


estimate that approximately 19,000 employees were unneeded in all 
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classes of service. However, a more recent survey (November 1, 1963) 


made by the carriers at our request indicated an estimated total of 
substantially less ‘than 19,000. The only conclusions we may derive 
from available data are that judgments vary considerably among | 
operating people concerning the adequacy of crew size and that the pro- 
blem of sucemanntnee to the extent it exists, varies greatly from 
carrier to carrier. The organizations submitted no concrete evidence 
of undermanning. 

It is apparent to us that the consist of crews necessary to 
assure safety and to prevent undue workloads must be determined 
primarily by local conditions. A national prescription of crew size 
would be wholly unrealistic. Some yard service crews, for example, 
now consist of one foreman and one brakeman, while others consist of 
one foreman and as many as ten brakemen. The variation depends on a 
great complex of factors, reflected by the guidelines mentioned below. 
Though the range-is less pronounced in road service, it also makes 
unfeasible a definitive national rule. 

In their argument the carriers point out that “operating 
conditions, operating methods and service requirements vary greatly 
from railroad to railroad, from division to division and from yard 
to yard on the same railroad, and, over significant periods of time, 
on the same division and in the same yard." It is not possible, they 
say, "to write a rule or rules that would accommodate the consist of 


crews to such variations in conditions." For this reason, they 
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urge the elimination of all agreements, rules, regulations, and 
practices requiring the employment of a stipulated number of train- 
men and propose, further,that management should be given the cae 
restricted right under any and all circumstances to determine the 
size of crew consist. 

The disarming simplicity and the incisiveness of the carriers' 
approach cannot obscure the basic flaw in the premise pon seideh it 
is founded. Simply stated, that premise is that management shall 
have the absolute right to determine the consist of crews. If 
adopted, the carriers' notice of November 2, 1959, would pertenly 
permit local determination and consideration of the many factors 
affecting adequacy of crew size. But we are not prepared in this 
situation to award the carriers such a degree of authority. It may 
well be, as the carriers argue, that a rule giving management the 
absolute discretion to determine the consist of crews would be 
self-policing, and that the maintenance of safe and fast service, 
essential to economic survival, would be a safeguard against abuse 
of its discretionary powers. The employees involved, however, are 
entitled to more protection than is afforded by these assurances of 
good-faith. They have a legitimate interest in workload and in 
safety, and this interest must be given due consideration under 
the Joint Resolution. For this reason alone it is doubtful if a 
ruling favoring the carriers would constitute adequate compliance 
with the statute creating this Board. Under the carrier proposal 


the employees would be deprived of an opportunity to express effectively 
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their views on a matter of great concern to them; they would lack 
an avenue for redress if a carrier operating official abused his 
discretion or erred greatly in his judgment of the safety hazards 
and workload involved. In this industry, as the Presidential 
Railroad Commission stated, there has been a traditional "collec- 
tive bargaining interest in the matter of crew consist." We agree 
with the Commission's view that the “collective bargaining process 
should remain the basic method for resolving disputes concerning 
this matter." 

The organizations’ proposal is unsatisfactory for several 
reasons. First, by prescribing minimum crews for all classes of 


service, the organizations’ notice of September 7, 1960, fails to 


give consideration to local conditions except for those requiring 


crews in excess of the minimum. Second, it provides no method for 
correction of overmanning that may now exist because of schedule 
rules. Third, it makes no provision for the resolution of 

unresolved disputes. Finally, although the most prevalent crew 
consist, in other than passenger service, is a conductor (foreman) 

and two brakemen (helpers), this fact provides the basis for only 

the most tentative generalizations. It does not justify a national 
rule establishing this as the minimum consist ratio. Some assignments 
were cited in the record before us in which the present consist is 

one conductor and one brakeman. The organizations offered no testimony 
or evidence to show that these situations were undermanned; yet the 
effect of their proposal would be arbitrarily to increase these con- 


sists by one man. 


vies 


The mandate of Congress in the Joint Resolution that this 
Board shall give due consideration "to those matters on which the 
parties were in tentative agreement" and "'to the narrowing of the 
areas of disagreement which has been accomplished in bargaining and 
mediation" plays a significant part in the final award on this 
issue. As we have previously noted, negotiations during the summer 
of 1963 on the crew consist issue, unlike those on the fireman issue, 
resulted in tentative agreements and a clear narrowing of the cai 
of disagreement. This conclusion is supported by the testimony of 
carrier and organization witnesses and by the documents received 
from the Secretary of Labor. 

The approach taken in the 1963 negotiations followed the 
recommendations of Emergency Board No. 154. That Board defined 
the real issue as the "choice of the most appropriate mechanism 
for adjusting any undermanning or overmanning of individual crews 
which may exist." It concluded, as we have from the evidence before 


us, that crew consist was essentially a local problem, bes handled 


by local negotiations. Emergency Board No. 154 then made these pro- 


vocative suggestions: 


"It should be possible for the parties in direct bargaining 
to establish guidelines nationally to provide over-all 
direction for these local negotiations. These guidelines 
ought to be based on considerations of safety and efficiency 
and of undue burden on other members of the crew. Alleged 
violation of these guidelines would then be discussed 
locally." 
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It suggested further that if negotiations failed to resolve the 
matter, submission to a special referee procedure should be 
provided. 

It is unnecessary to describe in detail the changes in positions 
of the respective parties as bargaining continued during the summer 
months. During the summer months both parties had accepted the 
general approaches recommended by the Emergency Board, and, by 


August 2, 1963, were bargaining within the following framework 


of an agreement: '(1) the remanding of the crew consist issue to 


the local properties for negotiations; (2) the adoption of a 
provisional rule pending agreement at the local level; (3) ac- 
ceptance of the principle that the rule would provide an oppor- 
tunity for review of, and possible changes in, the consist of crews 
in some classes of service, and would foreclose review and change 
in other classes of service; (4) the development of national 
guidelines, some of a general nature and some applicable to specific 
types of service; (5) acceptance of the principle that the 
merits of any proposed changes.in crew consist were to be deter- 
mined by reference to these guidelines; (6) the referral to a 
special board of ‘adjustment for final decision of any disputes 
arising over the application of the guidelines; and (7) provision 


for employee protection by application of an attrition principle. 
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It is not suggested that the parties were irrevocably com- 
mitted to these basic approaches. ‘“e recognize, of course, that 
their acceptance was conditional upon successful resolution Se other 
substantive matters. Nevertheless, bargaining within this frame- 
work represented in itself a substantial narrowing of the areas 
of disagreement. It was impressive indication of the sation! 
willingness, in the interest of reaching agreement, to Aepaet| 
from their extreme positions, as expressed in the original notices. 

Tentative agreement was reached on substantive matters to 
be included in a final settlement. It was agreed that all situa- 
tions other than those involving a crew consist of one conductor 
(foreman) and two brakemen (helpers) would be reviewable. eos 


called "one-and-two" situations would remain unchanged. Thus, the 


organizations could seek changes on the basis of alleged under- 


manning if the present rule or practice called for only one 
brakeman or helper. The carrier, for example, could seek change 
on the basis of alleged overmanning if the present rule or prac- 
tice called for three or more brakemen or helpers. In either! 
case, the guidelines were to govern in deciding the merits of! the 
change sought. Most of the details of the review procedure, other 
than time limitations for observance of the procedural steps, were 
worked out successfully. Perhaps of paramount importance was the 
tentative agreement reached on approximately twenty guidelines, as 
to which the parties differed only on minor matters of substance 


or language. 
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Except for minor modifications, our award reflects each one of 
these tentative agreements, both in matters of approach and in matters 
of substance. The progress made by the parties through their own 
efforts and with the assistance of the Secretary of Labor, the Assist- 
ant Secretary of Labor, and the Chairman of the National Mediation 
Board constituted a long stride toward settlement. “e have given 
due considerations: to these tentative agreements in compliance with 
the statute. “e have adopted them in our award because they are con- 
sistent with our understanding of the merits of the issue on the basis 
of the record before us. To the guidelines tentatively agreed upon 
by the parties, we have added one, necessitated by the terms of our 
award on the fireman issue. It requires that the parties and the 
system boards of adjustment take into account the presence or ab- 
sence of a fireman as it may affect the adequacy of crew size. 

Our principal task has been the resolution of those matters of 
substance about which there was disagreement. There were two such 
matters. The first, and more important, concerned which crews would 
be subject to review and possible change where the present stipulated 
composition was one conductor (foreman) and two brakemen (helpers). 
The second concerned the exact nature of the attrition principle to 
be followed. 

“ith respect to the first area of disagreement, the carriers 
maintained consistently during the 1963 summer negotiations that all 
yard crew consists should be reviewable, regardless of the present 
size of the consist; they also insisted that, in road service, review 


and change of "one-and-two" situations should be permitted on branch 
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lines, secondary main lines, and main lines on which centralized 


traffic control (CTC) and similar electronic equipment had been 


installed. In the meetings in late July and thereafter the dis- 
cussion centered mostly on the inclusion of "secondary main lines," 
certainly not a term of art recognized in the industry. The or- 
ganizations sought a definition of what would be involved in 
secondary main lines. On the basis of the definition given by 

the carriers, an organization witness concluded that this "would 
mean an attack on all road crews on what would be about 90 per 
cent of all tracks outside of yards in this country." The car- 
riers did not challenge this estimate. 

The organizations finally expressed a willingness to accept 
review and change of "one-and-two" situations on branch lines. 

They were willing to negotiate the question of secondary main lines, 
but only when a meaningful or reliable definition of the term vas 
given by the carriers. In addition, they remained firm in their 
position that only a crew consist of other than "one-and-two" should 
be reviewable in yard service assignments. 

It is evident that this area of disagreement was, as of 
august 2, 1963, and at the time of our hearings, the principal 
obstacle to the successful resolution of the crew consist issue. 
That the companion fireman issue remained unsettled was an addi- 


tional obstacle. 
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It is our belief that review and possible change in the 


size of yard service crews should be permitted even in the "one- 


and-two” situations. Variability of yard assignments and environ- 


mental factors is so great that it would be quite feasible for 


some assignments to be handled by a conductor and one helper 
without any impairment of safety and without imposition of undue 
burden on the remaining crew members. In the case of branch line 
road service crews, we are similarly convinced that review should 
be allowed, regardless of existing rules as to crew consist. On 
some branch lines only one train of a few cars operates each day. 
The carriers made a persuasive showing that under these circum- 
stances it may be adequate to have one brakeman stationed in the 
locomotive and have the conductor in the caboose. Furthermore, 
the organizations’ offer to permit a broad review of branch line 
assignments cannot be ignored. 

Whether the vaguely-defined "secondary main lines" and main 
line road service protected by automatic block signals, CIC, or 
other automatic control equipment, should be treated similarly 
is a more difficult problem. We have concluded that review and 
change on these assignments should be limited to consist of crews 
that involve more or less than two trainmen, and that rules or 
practices reauiring two trainmen should remain unchanged for the 
duration of the Board's award. 

There are several reasons for this conclusion. The first 
is the practical consideration of controlling the number of poten- 


tial cases to be heard by the special boards of adjustment during 
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the life of this award. Although the number of jobs subject to 


review. is likely to be a relatively small percentage of the total 
train service jobs, and although ft is expected that the guidelines 
will yield a substantial number of negotiated settlements, never - 
theless the arbitration burden could be considerable. As a result 
of the evidence submitted, we are also of the opinion that the 
justification for downward deviation from the "one-and-two" con- 
sist in over-the-road operations was less convincing. Finally, 
with respect to the category of secondary main lines, at no time 
did that classification become meaningful to us. The definition 
submitted by the carriers was ambiguous, and there was no testi- 
mony or evidence to show that secondary main lines, as such, ie: 
volved a serious overmanning problem. In denying the review of 
present one-and-two situations in these categories of road service, 
we are not saying that no overmanning or undermanning exists. “e 
are saying only that, for the reasons indicated, it would be wiser 
to maintain the status auo during the effective period of this 
award, ! 

The second area of disagreement concerns the application of 
the attrition principle. Both parties agreed that the actual elin- 
ination of jobs found to be unnecessary should be governed by the 
processes of "natural attrition". The carriers, however, considered 
this to mean that no employee on the active payroll should lose his 
employment by reason of job elimination, but when such an exp loyee 
retired or left his employment for other reasons, he would not have 
to be replaced if there was a job in the seniority district marked 


for elimination. The organizations wanted not only present employees 
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to be protected, but also any employees who maintained a seniority 


relationship in the industry. Thus, those employees on furlough, 


some of whom might have been on furlough status for a long time, 


would have to be offered jobs vacated by retirements, deaths, or 
terminations before any of the unnecessary jobs could be eliminated. 

The August 2 document provided that an "employee employed or 
having an employee relation with the carrier on the date of this 
agreement" was to be a "protected" employee, and that no job could 
be eliminated when to do so would result in a "protected" employee 
being deprived of employment. This language was derived from an 
organizations’ proposal submitted on July 2, 1963. The organizations 
assert that there was agreement on this approach to attrition, basing 
their conclusion on statements by carrier spokesmen in negotiations 
and before Congressional committees that they accepted the principle 
of full attrition: The carriers deny that there was agreement on 
the attrition formula as stated in the August 2, 1963, proposal. 

The record before us leads to the conclusion that there was 
never an agreement between the parties on the exact scope of the 
attrition principle. Unfortunately, there was little discussion of 
the matter in the negotiations; the parties were preoccupied more 
with the sc-oe of the review procedure and the development of guide- 
lines. However, an organization witness testified under direct 
examination that on June 18 the principal negotiator for the car- 
riers said he "would not be opposed to protect the present regular 
workforce, but he would be opposed to protection of extra men or 
employees furloughed." This statement was repeated in a meeting on 


July 1. This same organization witness, in response to a question 
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by a Board member, said it was correct to say there was "a firm 
agreement on attrition, provided extra men and furloughed men 
would not be considered." 

In our handling of this issue, as well as the fireman issue, 
we have adopted the view that the effect of our award should not 
result in serious hardship to those men who have been attached to 
the industry for any considerable length of time. Because the 
number of brakemen and helpers jobs that are likely to be elim- 
inated is such a small percentage of total employment in these 
crafts, the attrition principle is the fairest method of controlling 
job elimination. 

Our award provides that all employees, other than those on 
furlough on the date the award becomes effective, are to be rae 
garded as "protected employees." A"protected" employee is to con- 
tinue as an active employee until he quits, retires, dies, or is 
discharged for cause. In no way will his employment rights be | 
affected adversely by the award. However, we do not believe that 
the elimination of a job through natural attrition should be sae 
layed by extending "protected" status to those men who are on fur- 
lough as of the effective date of the award. These men will not, 
as of that date, have a job. In effect, their position is unchanged. 
They remain on the seniority list and retain any recall rights they 
now possess. They are affected only if, and to the extent, that 


the number of jobs to which they might have been recalled will be 


reduced as a result of this award. The selection of the effective 


date of the award as the time for determining which employees are 


to be given protected status seems to us to be reasonable. The 
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SF determination should be made before the review procedure is imple- ® 


mented, and there is little purpose in making the determination 


prior to the date provided. 


Before The 
ARBITRATION BOARD 


Established by Joint Resolution of Congress 


Approved August 28, 1963 


Public Law 88-108 


CERTAIN CARRIERS REPRESENTED BY THE 
TASTERN, WESTERN, AND SOUTHEASTERN 
CARRIERS' CONFERENCE COMMITTEES 


and National Mediation 
Board 
CERTAIN OF THEIR EMPLOYEES REPRE- 
SENTED BY THE BROTHERHOOD OF Arbitration Board 
LOCOMOTIVE ENGINEERS, BROTHERHOOD No, 282 
OF LOCCMOTIVE FIREMEN AND ENGINE-~ 
MEN, ORDER OF RAILWAY CONDUCTORS 
AND BDRAKEMEN, BROTHERHOOD OF RAIL- 
ROAD TRAINMEN, AND THE SWITCHMEN'S 
UNION OF NORTH AMERICA 


STATEMENT SUBMITTED EY CARRIER REPRESENTATIVES 


STATEMENT OF THE MEMBERS OF THE 
BOARD NAMED BY THE CARRIERS 


We have been impressed by the extraordinary ability 
of the members of the Board that were named by the President 
of the United States, and by the care and diligence which they 
have shown in their efforts to make a fair and just award. To 
the extent that the award might be claimed to be deficient in 
these respects, this is not due to any lack of effort'or fair- 
ness on the part of the neutral members of the Board, but must 
be attributed to the complexity of the subject matter involved 
and time limitations imposed upon the Board by the statute 
pursuant to which it was created. 


While we subscribe to and have affixed our signa- 


tures to the award of the Board, we think it appropriate to 


point out that we are disappointed with certain of its pro- 
visions. We feel that the provisions of the award affording 
protective provision and other transitional benefits for 
unneeded employees are unduly and unnecessarily burdensome 
upon the carriers, and provide benefits for the employees 
involved to which they.are not justly entitled. The carriers! 
proposals, which were referred to the Arbitration Board by 
Public Law 88-108, were served, pursuant to the provisions of 


the Railway Labor Act, on November 2, 1959. The unions by 


refusing to bargain, by resort to groundless litigation, and 


by other devices have delayed disposition of the issues 
involved for more than four years. During this period the 
carriers have been required, under existing rules, to hire 
many unneeded firemen, trainmen, brakemen and helpers who are 
covered by the protective provisions of the award, although 
such employees accepted employment with knowledge of the 
pendency of the carriers' proposals to eliminate the posi- 
tions which they now hold. 

We are also disappointed with the provisions of the 
award which preclude the elimination of many redundant 
positions in train crews used in main line road service. 

Notwithstanding the foregoing, we are deeply appre- 
cilative of the conscientious, able and diligent efforts of 
the neutral members of the Board to reach a fair and just 
award; and being fully aware that the award will eliminate 
much of the unjustifiable waste of manpower and money result- 
ing from the applicaticn of existing rules and practices 
complained of by the carriers, we hav: affixed our signatures 
to the award in the manner and as provided by law to consti- 


tute a valid and binding awerd. 


Members of the Board 
Named by the Carriers 


Before The 


ARBITRATION BOARD 


Established by Joint Resolution of Congress 


Approved August 28, 1963 


Public Law 88-108 


CERTAIN CARRIERS REPRESENTED BY THE 
EASTERN, WESTERN, AND SOUTHEASTERN 
CARRIERS' CONFERENCE COMMITTEES 


and National Mediation 
Board 

CERTAIN OF THEIR EMPLOYEES REPRE- 

SENTED BY THE BROTHERHOOD OF Arbitration Board 

LOCOMOTIVE ENGINEERS, BROTHERHOOD No. 282 

OF LOCOMOTIVE FIREMEN AND ENGINE- 

MEN, ORDER OF RAILWAY CONDUCTORS 

AND BRAKEMEN, BROTHERHOOD OF RAIL- 

ROAD TRAINMEN, AND THE SWITCHMEN'S 

UNION OF NORTH AMERICA 


OF ORGANIZATION MEMBER R. H. McDONALD 


STATEMENT AND DISSENT 
OF BOARD MEMBER R. H. McDONALD 


I disagree with the decision of the Majority of the 
Board and strongly dissent from the award. | 

This Board, established by Act of Congress (Public Law 
88-108), carried out a compulsory procedure which was imposed 
upon the parties to a labor dispute in private industry. The 
procedure was imposed, not because of any actual emergency 
affecting public interest, but merely upon the pure assumption 
that a national emergency might develop if the parties vere 
permitted to proceed to exercise their rights under the exist- 
ing federal law (the Railway Labor Act). It is a concern to me, 
in making this dissent, that the Railway Labor Act has to some 
extent been set aside by the action of Congress in passing 
Public Law 88-108, insofar as these parties are concerned. At 
the same time, it should be remembered, other labor organizations 
covered by the Railway Labor Act are not s0 restricted. 

The legislative history, as well as the text, of Public 
Law 88-108 leaves no room for doubt that the compulsory arbitra- 
tion procedure it imposed was forced upon the employee parties 
unwillingly and without their consent, while at the same time 
that arbitration procedure was being actively solicited by the 


management parties, who must have felt that they would thus be 


in a position to obtain special advantages in accomplishing the 
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desired changes in the existing work rules, subject of this 
dispute. 

The decision of this Board does not prove the carriers 
were wrong in their expectations. Instead, it provides one more 
justification for the fears the labor movement has for compulsory 
arbitration as a means of settlement of a dispute with management. 

Since this Arbitration Board was created under the above 
circumstances, it was particularly appropriate for the Board to 
conduct its work and, above all, formulate its award, strictly as 
Congress intended. I submit that under the “ican of Public Law 
88-108, the Board was obligated to carefully follow its directives 
to incorporate in its decision any matters on which it found the 
parties were in agreement, to give due consideration to those 
matters on which the parties were in tenative agreement, and to 
resolve the matters on which the parties were not in agreement. 

This Board was likewise directed to give due consideration 


to the narrowing of the areas of disagreement which had been ac- 


complished in collective bargaining and in mediation. Particularly, 


the Law directed that the Board should use as the key document 
for the guidance of the Board, the statement to the parties of 
Secretary of Labor W.Willard Wirtz dated August 2, 1963, and his 


memorandums and other data furnished by him. 


<3 : ? : 

The Majority, in making their Award, have not followed 
the directives of Public Law 88-108 as Congress stipulated. The 
Majority have declined to recognize that the burden of eset was 
not met by the carriers, who failed to prove their case by 
probative evidence... The Board has likewise failed to take into 
account -the unrefuted testimony of the witnesses who testified 
as to the areas of agreement between the parties. in the negotia- 
tions. 

The Award is hardly recognizable as. having any 
resemblance to the August 2, 1963 document (Wirtz Exhibit A) 


which represented the close approach of the parties to agreement 


which Congress found it to be, and which Congress. intended this 


Board to follow. 

In my opinion, a number of errors. have been committed 
by the Board in its Award.: Some, but not all, of these errors 
are being briefly stated as follows: | 

Both the Presidential Railroad Commission and the 
President's Emergency Board No. 154 recognized that the generally 
accepted crew consist in the industry is a conductor. (foreman) 
and ‘two brakemen (helpers). Evidence placed before Arbitration 
Board No. 282 abundantly justified the adoption of. the provisions 
‘of. the Wirtz document of August 2, 1963 which would have. Limited 
the review of crew consists‘in both road and yard service:to 
those crews having more or less. than two brakemen (helpers). The 


Board has erred in deciding to adopt this provision (in an in- 
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consistently rewritten form) to cover some road crews and omit 
any coverage whatever for yard crews. The result will bring 
havoc to the industry, since it will enable these carriers 

to promiscuously attack any yard crew consist, regardless of 
its size or lack of justification for review. 

While the organizations did tentatively agree to the 
establishment of special boards of adjustment to decide on 
alleged over-manning or under-manning, this was to have been 
limited to review of situations where the crew consist was more 
or less than a conductor (foreman) and two brakemen (helpers). 
This Board, by failing to make a disposition of the crew 
consist in yard ‘service and in lieu thereof delegating to another 
compulsory arbitration board the issue of crew consist in yard 
service, has failed to carry out the mandate of Congress. 

This Board is delegating to another Board or Boards the re- 
sponsibility for disposition of the crew consist issue in yard 
service. 

Likewise, the Board erred again in writing a provision 
{nto its Award which could and probably will place a severe 
financial burden upon the employees. Half the cost of the 
neutral member of these special boards of adjustment, as 
designated by this Board in its Award, must be borne by these 
employees. Winior lose, they will be taxed severely for the 


efforts of these carriers to decimate the consist of operating 
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crews. such an expense is both unjustified and is contrary 


to uncontested evidence placed before this Board. 

There was actually.no dispute between the parties cver 
the manner in which the three members of the special boards of 
adjustments were to be paid. Since that procedure had been 
fully agreed upon under the auspices of the Department of Labor 
and the National Mediation Board, and since it was 4 part of 
the August 2, 1963 document and also a part of the carrier, 
document dated August 11, 1963 (which constituted further proof 
of agreement of the parties), the refusal of the Majority to 
incorporate that provision into its Award constitutes a viola- 
tion of the authority of the Board under Public Law 88-108. 

Emergency Board No. 154 had specifically Secamenaad in 
the Crew Consist Issue that no force reductions in this area 
should be made except by natural attrition. Repeatedly, Mr. 

J. E. Wolfe, the carrier representative, testified to the 
Congress in the hearings leading to the enactment of Public Law 
88-108 that the railroads. accepted the report and recommendations 
of Bnergency Board No. 154, Mr. Wolfe further testified and 
stated as follows in the Senate Commerce Committee hearings on 
July 31, 1963, S. J. Res. 102, Page 669: 


“Now as to the consist of crew issue, involving 
yardmen,. brakemen, and road brakemen, we_accept 


natural attrition without qualification." 


Baphasis supplied. 
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In spite of all this, unquestionably proof of carrier 
acceptance, the Majority has now written into its Award 
a so-called employee protection provision which not only 
fails to provide the unqualified natural attrition recom- 
mended by Snergency Board No. 154 and which the carrier re- 
presentative, Mr. Wolfe, told the U. S. Senate that the 
carriers had accepted without qualification, but it likewise 
imposes certain new restrictive provisions upon these employees 
which were never previously proposed by the carriers nor dis- 
cussed by the parties, never having been any part of the: 
negotiations relating to crew consist. This Board was without 
authority to go beyond the scope of its jurisdiction as pro- 
vided by the law under which it was created, and I took strong 
exceptions to this action by the Majority, which I repeat here. 
Mr. Wolfe's unqualified acceptance of natural attrition con- 
formed to the provision which had been incorporated into the 
Wirtz docunient of August 2, 1963, and under the directive of 
Congress, it should have been made a part of this Award. 
Finally, I would point out that the provisions of the 
August 2, 1963 Wirtz document setting out the guidelines to be 
followed by the special boards of adjustment in adjudicating 
a crew consist dispute had been the subject of extensive 


negotiations and had been agreed upon in virtually every parti- 


cular. Secretary Wirtz's Memorandum to the Arbitration Board 
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No. 282, stated that they were in "substantial agreement." 
Testimony before the Board revealed clearly exactly which of 
these guidelines were agreed upon and which were not. Yet 

the Majority has made several changes in these agreed-to | 
guidelines, and has added new language which tends to change 
the meaning of the agreed upon provisions, and has even added 
additional guidelines which had been discussed but eliminated 
from the picture in the negotiations. I understand ! 1e pro- 
visions of Public Law No. 88-108 stating that this Board shall 
“incorporate in its decision any matters on which it finds the 
parties were in agreement..." to mean exactly that. Those 
agreed-to guidelines should have been incorporated into the 
decision intact. The result of the Majority’s action is: 
detrimental to the employees, parties to this dispute. 

This Award, adopted by the Majority, is a rebuke to the 
Congress. It makes an unfair disposition of the matters’ en- 
trusted to the Board's judgement and is definitely contrary 
to my understanding of the intent of Public Law 88-108. I feel 
that the Award is such that it will cause unwarranted injury 
and loss to the employees covered by the decision. Therefore, 


I am obliged to make known my disagreement with the Majority 


so as to fully advise the representatives of the organizations 


concerned. 
Respectfully submitted, 


R. H. McDonald. 


BEFORE THE ARBITRATION BOARD 


Established By Joint Resolution of Congress 


Approved August 25, 1963 


Public Law 88-108 


DISSENT OF H. E. GILBERT 
PRESIDENT OF THE BROTHERHOOD OF 
LOCOMOTIVE FIREMEN AND ENGINE‘EN, 
AND MEMBER OF THE ARBITRATION BOARD 
APPOINTED UNDER PUBLIC LéW 84-108 


September-November, 1963 


BEFORE THE ARBITRATION BOARD 


Established by Joint Resolution of Congress 
Approved August 28, 1963 


Public Law 88-105 


DISSENT OF H. E. GILBERT, PRESIDENT OF THE 
BROTHERHOOD OF LOCOMOTIVE FIREHEN AND ENGINE- 
MEN, AND 4. iEiMBER OF THE BOARD OF ARBITRATION 
APPOINTED UNDER PUBLIC LAW 88-108 


I wish to record my dissent frou the award of the Board. I 


dissent because I believe that the Board has grossly exceeded its juris- 


diction and, moreover, convinced as I am of the essentiality of the job 
of fireman (helper),. I must disagree with an award which fails to accord 
the job the essentiality due it. L will briefly set forth herein sowe 

of ny views respecting the Board's award. Liwitations of time prevent ay 
going into greater detail. 

It seems to me that Congress was most explicit in its conferral 
of winiwal jurisdiction upon the Board. These liwitations on our powers 
have gone unheeded by the wajority of the Board despite the clarity of 
the Congressional commands to us. 

The award, in wy judgwent, is in plain violation of the mandate 
of Public Law 88-108. That Act specifically provides that the, arbitration 
board shall confine its efforts to resolving only those matters as to 
which the parties were in disagreement concerning the Secretary of Labor's 
suggestions of August 2, 1563.. The legislative history and the Act 
itself in Section 7, refer to narrowing of the areas of iteenteacents 


The intention of Congress was to keep the arbitration within the limited 


so 


confines of those areas of disagreement arising from the Secretary's 
suggestions of August 2, 1963. The extent of the Board's departure from 
the expressed will of Congress becomes evident even from a cursory 
examination of the award of the Board. For the award, insofar as the 
fireman (helper) issue was concerned, bears little resemblance to the 
August 2, °1963, suggestions (or proposal) or to the report of Emergency 
Board No. 154 from which the Secretary drew in large part, as stated in 
his memorandum to the Board of September 23, 1963, in preparing the 
August 2, 1963, document. The August 2, 1463, document has been thrust 
aside by the Board. 

Congress was acutely sware of the unprecedented character of 
its sanctioning for the first time in the history of this country the 
compulsory arbitration of a labor dispute. In order to preserve to the 
maximum extent the collective bargaining relationship, Congress carefully 
circumscribed the limits beyond which the Board could not go. The award 
of the Board penetrates far beyond those limits. 

In my judgment the Board's award is not only illegal -- it is 
unwise. It adopts an approach, so far as solution of the fireman 
(helper) problem is concerned, completely different from the carefully 
conceived suggestions of the Secretary of Labor made in the papers of 
fugust 2, 1963, arrived at after the Secretary of Labor's participation 
in lengthy wediatory efforts. The award disregards and casts aside the 
progress made in negotiations by the parties. It disregards the recoa- 
mendations of Emergency Board No. 154. It does precisely what Congress 


wanted to avoid -- the promulgation of an ad hoc decision as to what is 
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best for the parties arrived at independently of the progress made by the 


parties themselves in application of their own expertise in the collective 


bargaining process. The sward imposes a judgment contrary to the standards 
created by the Act for guidance of the Board. It disregerds the record 
made in the hearings conducted by the Board. It disregards the ‘Congres- 
sional command that the Bosrd give due consideration to the effect of the 
proposed award upon safe transportation service; instead the boaita has 
provided that the elimination of jobs of firemen (helpers) ‘shall be 
within the power of the railroads based upon their own judgment ‘of 
considerations of safety and safe transportation service to the public. 

The Board is a creature of Public Law 88-108. Its authority, 
jurisdiction, tasks, and governing standards and procedure are fixed’ by 
that law. The key section of the law defining the jurisdiction of the 
Board is Section 3, reading as follows: ; 


“Sec. 3. Promptly upon the completion of the naming of 
the arbitration board the Secretary of Labor shall furnish 
to the board and to the parties to the dispute copies of 
his statement to the parties of August 2, 1963, and the 
papers therewith submitted to the parties, together with 
memorandums and such other data as the board way request 
setting forth the matter with respect to which the parties 
were in tentative agreement and the extent of disagree- 
ment with respect to matters on which the parties were 

not in tentative agreement. The arbitration board shall 
make a decision, pursuant to the procedtres heréinafter 
set forth, as to what disposition shall be made of those 
portions of the carriers’ notices of Novenber 2, 1959, 
identified as ‘Use of Firemen (Helpers) on Other Than 
Steam Power' and ‘Consist of Road and Yard Crews’ and 

that portion of the orgenizations' notices of September 7, 
1960, identified as ‘Minimum Safe Crew Consist" and’ °° 
implementing proposals pertaining thereto. The arbitration 
board shall incorporate in such decision any matters on 
which it finds the parties were in agreement, shall resolve 
the matters on which the parties were not in agreement, and 
shall, in making its award, give due consideration to 


those matters on which the parties were in tentative 

agreement. Such award shall be binding on both the 

carrier and organization parties to the dispute and 

shall constitute a complete and final disposition of the 

aforesaid issues covered by the decision of the board of 

arbitration.” 

The language is clear that the Board shall (1) incorporate in 
its decision the matters on which it finds the parties were in agreement, 
(2) that it “shall resolve the matters on which it finds the parties were 
not in agreement,” and (3) shall give due consideration to those matters 
on which the parties were in tentative agreewent. 

Section 7 of the Act additionally provides that the Board shall 
give “due consideration to the narrowing of the areas of agreement which 
has been accomplished in bargaining and mediation." The Board has acted 
in such a way as to disregard the basic documents in the proceedings, 
namely, the Secretary's papers of August 2, 1963, and the memorandum of 
September 23, 1963, and as if there were no matters on which the parties 
were in agreement and as though there was no narrowing of the areas of 
disagreement concerning the proposals in the August 2 document. 

The record of the Congressional proceedings preceding enactment 
of Public Law 88-108, approved August 28, 1963, makes perfectly clear 


that members of the Congressional committees were in continuous close 


touch with the Secretary of Labor concerning negotiations over the terms 


of the agreement between the parties based upon the August 2 docuwent. 


Members of Congress were currently informed of developments in negotia- 
tions. The Act is in a real sense the product of the negotiatory efforts 
of the Secretary of Labor. 


There can be no genuine challenge of the fact that Congress 


105° 


understood that there were matters on which agreement: had been reached, 


and that there had been a narrowing of the areas of disagreement. This 


understanding by Congress was reached as a result of information ‘conveyed 


to it by the Secretary of Labor, the Chairman of the National Mediation 
Board and by means of testimony given at the hearings. Accordingly, the 
Congress referred in Sections 3 and 7 to matters on which there had been 
agreement and to narrowing of areas of disagreement, and adopted the 
following paragraph as a preamble to the law: 


“Whereas, on August 2, 1963, the Secretary of Labor 
submitted to the carrier and organization representatives 
certain suggestions as a basis of negotiation for disposi- 
tion of the fireman (helper) and crew consist issues in 
the dispute and thereupon through such negotiations | 
tentative agreement was reached with respect to portions 
of such suggestions;" 


The Senate Committee report and the House Committee report 
placed identical interpretations on the Board's functions and powers under 
the law. A portion of the Senate Committee report reads thus: 


“Section 3 would provide the means by which the dispute 
as to the two key issues would be presented to the Board. 
The Secretary of Labor would be directed to furnish | 
certain memoranda and data which the Board would require. 
The Board in reaching its decision would consider areas 
in which the two parties were in agreement, those areas 
in which there was tentative agreement, and those areas 
where no agreement existed. The Board's decision would 
be final and binding on all parties to the dispute.* 
(Senate Report 459, p. 10.) 


The House Committee report explained Section 3 in like terms, as 
follows: 


“This section requires the Secretary of Labor to furnish 
certain statements, memorandums, and other data to the 

arbitration board which relate to the two principal issues 
in dispute. The arbitration board is required to resolve 
11 matters in dispute and to include in it 


a Pp s decision 


those in which the parties were in_ agreement. This 

award is made binding on the parties and is a complete 
and final disposition of the two major issues; use of 
firemen (helpers), and consist of road and yard crews. 


"The committee does not intend that any award made under 
this section may supersede or modify any State law relating 
to the manning of trains." (H.R. 713, p. 14.) 


A discussion occurred on the floor of the House of Representatives 
between Congressman Staggers and Congressman Harris, Chairman of the 
Interstate and Foreign Commerce Committee, and manager of the bill on the 
floor, regarding the preamble above quoted and certain parts of Section 3. 
The colloquy was as follows: 

‘Me. Staggers. * * * ifr. Chairman, this portion of the 

preamble now means that there were certain agreements 

reached then by both sides in the preamble? 

‘Mr. Harris. As far as the issues involved here are con- 

cerned, which I insist that we keep in mind, there were 

certain parts of those issues on which agreement had been 

reached. There were certain parts of them on which no 

agreement had been reached. So the gentleman is correct. 
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"yR, STAGGERS. In the amendment which has been offered by 
the gentleman from Arkansas the following is stated: 


The arbitration board shall incorporate in such 
decision any matters on which it finds the parties 
were in agreement. 
"That means as of that date? 
“MR, HARRIS. That is direction to the arbitration board 
of standards which the Congress establishes for the board 
to £ollow: 
“yp, STAGGERS: And, also further continuing: 


Shall resolve the matters on which the parties 
were not in agreement. 


"MR. HARRIS. That is the major purpose of this resolution. 


10% 
"MR. STAGGERS. One further question with respect to this. 
There is also the statement: 
Shall, in making its award, give due consideration 
to those matters on which the parties were in 
tentative. agreement. 
"MR, HARRIS. That is a direction to the board. 


"wR, STAGGERS, That would be the intent of this resolution, 
and it should be carried forth. 


"MR, HARRIS. Not only a direction, but the act would so 
provide." 


I wish to call special attention to Chairman Harris’ statement 
that "the major purpose of this resolution" is that the Board ‘ghall 
resolve the matters on which the parties vere not in agreement." 

I do not think it necessary to refer further to the legislative 
history, for it clearly appears from the Act itself, the reports of the 
Congressional committees to which the Act was referred, and from the 
comments of the sponsors of the Act on the floors of the Senate and House 
that Congress was charging this Board, after the receipt of the Secretary 
of Labor's memorandum, to incorporate in the award the areas of agreement 
and resolve the matters on which the parties were not in agreement, 88 
respects the August 2, 1963, document. This Board was given no other 
powers. 

Although Congress was informed of the existence of agreements 
and areas of disagreement, neither the matters on which agreement was 
reached nor the precise areas of disagreement were delineated in the 
Congressional debates or in the Act. The Act provides that the Board be 


advised of such matters by the Secretary of Labor. (See the first 


sentence of Section 3). It was anticipated that the Board would be 


informed knowledgeably, authoritatively and impartially of the specific 
areas of agreement, disagreement and tentative agreement by means of 2a 
memorandum required to be furnished the Board by the Secretary of Labor. 
It was in recognition of the Secretary's unique qualifications, obtained 
in the course of extensive and intimate attention to the dispute, that 
Congress selected and directed him to transmit to the Board a statement of 
the matters which are basic to the rendition of a proper award. 

Congress commanded this Board to operate within the four corners 
of the Secretary of Labor's document of August 2, 1963, over which the 
parties had collectively bargained under the Secretary's auspices. In 
his memorandum to the Board of September 23, 1963, the Secretary records 
agreement on important elements of the August 2, 1963, suggestions listed 
in seven divisions which I will in due course quote in full. These 
seven points of agreement have never been challenged by the railroads 
except on an extremely technical basis. Perhaps I should say parentheti- 
cally at this point that both the railroads and the railway labor organiza- 
tions were agreed that the Board is obliged to incorporate in its award 
the agreements of the parties. 

The testimony of the railroads that there were not in truth matters 
on which the parties were in agreement may be dismissed with the simple 
observation that the railroads have interpreted the word “agreement” in 
the Act as meaning an agreement reduced to writing or otherwise formalized. 
This patently is not the meaning of the term “agreement” in the sense it 
was used in Public Law 88-108. Congress used the terms "agreement" and 
“disagreement” to identify the status of the collective bargaining negotia- 


tions bezween the parties. The collective bargaining agreewent is normally 
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the end result of the collective bargaining process during which: issues 
are agreed to by the parties until finally all matters separating thew are 
disposed of and they are then in position to execute the final document. 
It would seem patent that if an agreement within the sense of the railroad's 
definition had been reached, there would have been no occasion for enact- 
ment of the law, for the labor dispute would have been settled. Thus it 
becomes manifest that Congress was using “agreement"’ in its collective 
bargaining sense, and not in the contract sense which the railroads urge. 
Before setting forth the areas of agreement and disagreement 
concerning the August 2, 1963, proposal as reported by the Secretary of 
Labor, it appears advisable to outline the main features of the August 2 
document. That document was captioned ‘Fireman (Helper) Issue", and attached 
to it was the Secretary's "Statement to the Parties.'' In his statement 
the Secretary urged that negotiations over his proposals coumence immedi- 
ately. The August 2, 1963, proposals provide for the following: 
1. That the agreement shall be for a stipulated period com- 
mencing August 15, 1963, and expiring either on August 14, 1965, 
or August 14, 1966, as the parties may agree upon (Paragraph A.) 
2. That, in the event no firenan-helper on the firenan-helper 
seniority list is available to fill a fireman-helper job, the 
carrier may blank the job if it falls within certain categories 
specified and in the sequence set forth, subject only to the 
challenge that the job did not fall within the Specified catego- 
ries or that the prescribed seyueace had been departed from. 
(Paragraph B-1.) 
3. That, in the event no fireman-helper on the fireman-helper 
seniority list is available to fill a fireuan-helper job, the 
carrier may blank the job if it falls within specified categories 
(in this case certain described branch line jobs, second trick 
yard service jobs, and local freight service jobs), provided 
all jobs covered by Paragraph B-1 have been blanked, and it is 
first determined by special board of adjustment procedure that 


the blanking of the job will not endanger safety or unduly 
burden other employees. (Paragraph B-2.) 
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4. That disputes as to what jobs may be blanked arising under 
Paragraphs B-1 and B-2 may be submitted by either party to a 
special board of adjustment, to be established under the Rail- 
way Labor Act, for review and decision. 


5. That jobs in certain defined categories shall be exempt 
from being blanked and hence may not be blanked under any cir- 
cumstances except by agreement between the carrier and brother- 
hood. (Paragraph B-3.) 


6. That, in the event the number of jobs blanked equals a 
certain percentage (to be agreed upon) of the rirewan-helper jobs 
in road freight and yard service of a carrier on a specified 
date, no additional jobs will be blanked during the period of the 
agreement. (Paragraph B-5.) (This is sometimes referred to as 
the provision for an “overall limitation’ on the number of jobs 
which could be blanked during the term of the agreement.) 


7. That firenen-helpers presently holding seniority shall have 
certain described job rights, and that certain protective condi- 
tions and emoluments shall be provided in various cases, including 
assumption by the carrier of costs of relocation, requalification, 
retraining and guaranteed earnings. 


8. That a National Joint Board be established composed of 
representatives of the Brotherhood of Locomotive Engineers, 
Brotherhood of Locomotive Firemen and Enginemen and the car- 
riers, to make a continuing study of the fireman-helper issue 
and of the experience developing under administration of the 
agreement, such board to make recommendations for the future 
handling of the issue without having decisional authority. 


As has been stated, negotiations were conducted by the parties, 
with the Secretary of Labor as mediator, concerning these proposals wade 
in the Secretary's August 2 papers and the Secretary has reported the seven 


divisions of agreement in his wemorandum to the Board in terms as follows: 


(a) The principle of blanking 2 fireman (helper) job if, but 
only if, there is no fireman (helper) on the fireman (helper) 
seniority list available to fill a vacancy which develops, if 
filling the vacancy would require a new hire and if blanking 
the job will not unduly endanger safety or unduly burden other 
euployees was accepted by both parties. (See Paragraphs A-1, 
A-4, and B.) 


(b) The principle that certain categories of jobs can be agreed 
upon in advance as not requiring case-by-case review to determine 
safety and undue burden (so that review is to be limited only to 
determination of whether a job falls in these categories) was 
recognized by both parties. (See Paragraph B-1.) 
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(c) There was mutual acceptance of the concept of making jobs 
other than those falling in the categories referred to in the pre- 
ceding paragraph blankable only after agreement or Special Board 
review of any disputed safety and undue burden issue. | (See 
Paragraph B-2.) 


(a) There was mutual acceptance of: the Special Board review proced- 
ure to cover individual cases. (See Paragraphs B-l-b and B-2-b.) 


(e) There was mutual acceptance of the principle of blanking 

jobs only in the order of a sequence of categories, with provision 
to be made to cover situations in which jobs become vacant in an 
order different from the order of the sequence. (See Paragraphs 
B-1, B-2, and B-4; the latter as modified in discussion.) 


(£) There was substantial acceptance of the principles of the 
“employee job rights" provisions as set forth in Paragraph C. 


(g) The bilateral Joint Board suggestion was accepted by both 
parties (but with disagreement about the effect to be given its 


determinations, and with little discussion of details of its func- 
tioning). 


Despite the command of Section 3 of the Act, the Board has failed 
to incorporate in its decision the following relevant matters a which the 
parties were reported by the Secretary of Labor to be in agreement on the 
contents of the August 2 documents: 

1. The principle that certain categories of jobs can be agreed 
upon in advance as not requiring case-by-case review to de- 
termine safety and undue burden. 

The concept of making jobs falling in the categories referred 
to in the preceding paragraph blank only after agreement oz 
special board review. ; 

The principle of special board review procedures. 


The principle of blanking in the way of a seyuence of categories. 


The principle of the ‘employee job-rights" provisions as they 


were discussed and substantially accepted in relation to the 


balance of the provisions contained in the August 2 proposals. 
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The Secretary of Labor reported to the Board that "Three major 
differences separated the parties," only two of which are presently relevant, 
nameiy, whether there should be in the August 2, 1963, proposed agreement 
(1) a provision for an overall limitation on the number of fireman(helper) 
jobs which can be blanked, and (2) provisions permitting the exemption of 
certain jobs from any blanking whatsoever. These are matters which the 
Board was directed to resolve. It has not done so. Neither has it 
incorporated in its Award the matters on which the parties were in agree- 
ment, in the respects above mentioned, and also in the respects which I 


will now discuss, particularly as regards the job rights of employees. 


DEPARTURES FRO! AGREEMENTS CONCERNING JOB RIGHTS OF EMPLOYEES 

The departures by Board No. 282 from the employee job rights 
principles referred to in the Secretary's memorandum of September 23, 
1963, as being matters of “substantial acceptance,” are numerous and the 
Limited time available to me will not permit either an exhaustive or 
complete discussion. It will be recalled that the Secretary of Labor has 
reported to this Board that his August 2 document was prepared in large 
part by drawing upon the report of Emergency Board No. 154, among other 
papers. An overriding principle in the report of the Emergency Board was 
that no job could be blanked under any circumstances unless it would require 
anew hire. In pursuit of this principle the Emergency Board, when dealing 
with the job rights of the individual, stated that an employee "may": have 
his job rights terminated under certain circumstances; however, in all 
cases, except for the so-called short hire employee, it provided for optiozrs 


to be selected by the individual employee involved. 
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The Secretary's proposal of August 2 carried over these principles 
into a section entitled ‘employee job rights’ (Section C), with the excep- 
tion that employees who had performed no service since a date to be 
specified would have their employment terminated with no severance allowance. 
It was pointed out in early discussions by representatives of the employees 
with the Secretary that there could and would be many firemen in this 
category, who to a large extent would be in the older age geeiipas and hence 
should be accorded preferential rehiring rights. During a conference 
held August 6, 1963, the appropriate language was inserted in the papers 
of August 2 and at no time did the carriers raise objection, this indicating 
to me that this was a matter of agreement or tentative agreement. This 
agreement, contrary to the Act, has not been incorporated in the avard 
of the Board. ! 

In Section A-3 of the papers of August 2 the Secretary proposed 


that firemen(helpers) who have obtained employment on or after a date to 


be specified, could have their employment terminated with such benefits 


as they would be entitled to under paragraph C. The relevant part of 
paragraph C is Section C-2, relating to firemen having less than 10 years 
seniority and providing that such firemen could continue their ecoloyannt 
unless and until offered a comparable job by the carrier, in which instance 
they would have the option of accepting the transfer or ceaihing fireman 
seniority rights. In the event that the junior employee on the seniority 
roster failed to accept the job offer, his employment could be terminated 
with one-half sum settlement as provided in the Washington sgreenent. 

The carriers often announced their acceptance of the August 2 document in 


principle. This portion of the Secretary's papers, although agreed upon in 
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principle, has not been incorporated in the award of this Board, again in 
derogation of the Act. 

In Section C-2 of the Secretary's proposal of August 2 only the 
junior employee on the seniority list would be required to accept the job 
offer just referred to on pain of having his seniority terminated if he 
did not. Stated in another way, only one fireman could be eliminated for 
each job offered. Paragraph C-6 of the award of this Board constitutes 
a departure from this principle. Paragraph C-6 would permit the carriers 
to move upward on the seniority roster step-by-step from the junior man 
refusing to accept a job transfer until some fireman on the seniority 
district with less than 10 years seniority elected to accept transfer. 
Conceivably, all firemen with less than 10 years rights could be eliminated 
on the particular seniority district. The award of the Board would then 
permit the carrier to pursue the same process on the next adjacent seniority 
district. Instead of the possibility of a single fireman's rights being 
eliminated, the award of the Board opens the way to probabilities of many 
firemen's rights being terminated with each job offered. 

In connection with paragraph C-2 of the proposal of the Secretz=7, 
the organizations proposed that the job offered should be 2 comparable job 
such as that of brakeman, switchman or clerk, and that there should be 
assurances of some degree of permanence. At no time did the carriers make 
objection to our suggestions. I would regard this as an agreement at least 
in principle on the part of the carriers. The award of the Board, again in 
violation of the Act, fails to require assurance of any sort of permanency 


for the job thus offered. 


Pre : We 


There are other’ vital respects in which the Board has detached 
itself from the August 2 proposal and the agreements of the parties in 
relation thereto. Section D-1 of the award of the Board would limit the 
rights of employees hired prior to a date two years prior to the effective 
date of the award, with average monthly earnings set forth in bare C-3 
to passenger service, hostler and hostler-helper service, and to the 10% 
of the jobs which had been vetoed for blanking, and to service ‘5 engineer 
for which he is qualified. No such limitation was contained in section C-2 
of the August 2 proposals. This limitation is a creature of this Board 
and there is, in my judgment, a most serious question of the right of the 
Board to render an award impinging upon or sO restricting the vested 
seniority rights of the employees. I think it should be pointed out that 
the August 2 document provided that the employees falling within the 
category under discussion should remain on the seniority list and available 
for any jobs for which they are qualified. 

The carriers consistently accept the continued use of firemen in 
passenger diesel operations. Under Section B-3 of the Secretary of Labor's 
proposal, it would not have been proper to eliminate a job involved in the 
switching of occupied passenger equipment. To the best of ny knowledge, 
the carriers were in accord and no questions were raised by then during 
conferences. There are in existence many large terminal companies engaged 
predominantly in switching passenger equipment, on which many hundreds of 
firemen are presently employed. As we understand the award of this Board, 
firemen could be eliminated on up to 90% of these jobs. TI do not believe 
that such a result can be sanctioned responsibly. I should aay in addition 


that under the Secretary's proposal (B-3), jobs on which more than two 
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units of motive power were used were to be unblankable. No objection 
thereto was voiced by the carriers, with the exception that they urged 
that through freight jobs should be moved from the unblankable category 
in B-3 into the exposed category of B-2-A, following the expiration of 18 
months. 

In sum, the Board's departures from the strictures of Public Law 
88-108 and in particular its failures to incorporate the agreements of the 
parties and to give due weight to the narrowing of the areas of disagree- 


ment are numerous and serious. 
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THE EVIDENCE OF RECORD PROVES THE ESSEIPIALITY OF THE FIREMAI (HELPER) 

I come next to the merits of the Board's resolution of the dispute. 
I begin with some general observations. 

As a preface I point to the record which undeniably establishes 
three key facts. In this proceeding the carriers did not deny that 
the fireman(helper) has work to do. Their position was as stated by 
Emergency Board 154 "Also, they (the carriers) do not contend that the 
bulk of the work performed by firemen.on freight diesels is not needed -- 
left-hand lookout, communication of signals to the engineer, and the 
detection and correction of locomotive malfunctions. They contend only 
that such work can be combined with other work performed by employees 
in other classifications, *##". Second is the recognition by the 
carriers with respect to the crew consist question that the size of 
the crew consist ought to vary depending upon density of traffic, physical 
characteristics of yards and line of road, operating methods, operating 
conditions and the nature of the service performed. Third, the engine 
crew and the ground crew are part of one team. They are she operating 
employees responsible for getting the train over the roac and for the 
movements of trains in the yards. 

1. The award permits the carriers to propose the elimination of 
any number of fireman(helper) jobs in e seniority dGistrict and permits 
the organizations to designate no more than 10% of such jobs for reten- 
tion. This "solution" as I have pointed out previously, clearly exceeds 
the jurisdiction of the Board since it ignores the parties' agreements 
and tentative agreements concerning the August 2 memorandum of the 
Secretary of Labor. It is arbitrary and without foundation in the record 


pefore the Toard. 


-18- 


Just where the Loard got the 10% figure is a matter of considerable 
mystery. It never came up in the discussions with the Secretary of 
Labor, nor was it ever discussed or considered in the hearings before 
the Board. The record made before the Doard established the great 
variety of operating circumstances in railroading. It provided no 
basis for generalization in terms of any percentage as to the essenti- 
ality of the fireman(helper). 

Under the Secretary of Labor's suggestions of August 2, categories 
were established having some reasonable relationship between the abolition 
of the job end its effect upon safety, burden of work and adequacy of 
transportation service, the standards set forth in the Act. Because it 


was obvious that there was a great variety of circumstances and factors 


which would have to be weighed in determining the merits of the proposed @ 


abolition, a special board of adjustment was created to be available 
to consider such disputes. In some cases the job would remain vacant 
pending the arbitration and in other cases the job would remain filled 
pending arbitration. The Secretary's appreach was a plan intended to 
insure a safe and adequate transportation system, and a fair and 
deliberate determination of employees’ rights. The Toard's "solution" 
delegates its responsibilities for applying the standards established 
by Public Law 88-108 to the carriers. 

2. It is impossible to reconcile the Board's handling of the crew 
consist issue with its handling of the fireman (helper) issue. The award 
on the crew consist issue recognizes the numerous factors which bear 
upon size of crew and work load. Some ten separate guidelines are set 


forth. All of these guidelines apply with equal force to the engine crew. 
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I am at a loss to understand how there can be any quarrel with the 
proposition that the size of a crew necessary to operate a train, that is, 
the combined engine and train crews, depends upon the varying; conditions 
that exist. | 

The ultimate irony to me in the Board's award is contained in 
paragraph C(1) (k) of the portion of the award dealing with the creyv con- 
sist. This paragraph establishes as a guideline governing the size of 
the crew consist the presence or absence of a fireman in the engine 
service crew. This criterion highlights the fatal defect of the Loard's 
conclusion in the fireman(helper) issue. The fact, of rs, is that 
the fireman(helper) is a most essential part of the engine crew and the 


Board has recognized this, unfortunately, not where it counts, that is, 


in relation to the fireman(helper) issue, but in relation to the crew 


consist issue. 

3. Another aspect of the Board's award with relation to the crew 
consist issue which highlights the discriminatory handling of. the fireman 
(helper) issue, is the creation of a special board to hear and determine 
disputes arising on local properties with relation to the size of crews. 

As stated above, all of the factors which govern the s* ze of a train 
crew likewise have a bearing on the functions and duties of the engine 
crew. They do in fact overate as one team. ‘What justification, therefore, 
can there be for giving the carriers the right to arbitrarily determine 
what fireman(helper) positions shall be abolished and sipiitacaouely in- 
sisting in connection with the size of the train crew that the carriers' 


determinations in this respect be subjected to the scrutiny of a board? 
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There is no reason to expect that a special board would be less 
capable of handling disputes concerning firemen(helpers) positions 
than train crew positions. The type of evidence would be similar. The 
guidelines specified by the Board would apply with equal force to the 
fireman(helper) and would suffice as proper standards to guide the special 
poard. 

As of the writing of this dissent, the text of the opinion of the 
majority of the Doard has not been made available to me. It is, however, 
apparent from the award that the Board recognizes the essentiality of 
the fireman(helper). It also may be true that the Board does not agree 
with the organization that the fireman(helper) is necessary in the vast 


majority of positions. For these reasons, I believe a brief review of 


the record concerning the issue of essentiality may serve & purpose in r ) 


this dissent. 

In recent years trains have become increasingly longer and heavier. 
The average freight train of today is approximately 100 cars in length 
and the average nunber of aiesel units in the consist is four. Trains 
of 200 and even 300 cars are not uncommon, nor is it uncommon to have as 
many as seven or eight diesel units in the consist to pull the train. A 
fact often overlooked by the public and consistently overlooked in carrier 
propaganda is that no matter how many units are in the consist the 
same two-man engine crew operates them all. 

The fireman(helper) performs many important duties as a member of 
the engine crew. Three of these functions of the fireman(helper) received 
primary attention during the presentation of the case; the duty of lookout, 


the duty of relaying signels from the ground man when signals cannot be 
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directly passed to the engineer, and, the detection and correction of 


mechanical and electrical troubles in diesel locomotives. Implicit 


in the award is reeognition of the importance of the lookout function and 
its direct relationship to safety and efficiency of operation. Also 
implicit is acknowledgment that there are situations in which the fireman 
is necessary to relay signals. But it appears from the award that the 
Board did not fully comprehend the evidence introduced in the record 
with relation to the fireman(helper) function of detecting and correcting 
malfunctions. 

I recognize that it is difficult for laymen to grasp and absorb, 
within a short compass of time, the complexity of the diesel-electric 
locomotive, the special terminology used in identifying its various parts 
and the unique technology of maintaining its motive power. Because of 
the limited time made available for the presentation of evidence and 
the necessity for presenting material on a great many issues, the time 
allowed to discussion and demonstration of this particular phase of the 
case by the organizations was restricted to several hours. Nevertheless, 
the fact is that within the limitations of time, an overwhelming record 
was made before this Board with relation to the correction of mal- 
functions. 

This record to a large extent is based on testimony of supervisory 
personnel of the carriers (see generally EX. 7, Pp- 1-139, EX. 20 and 
Tr. 13, 2135-2166). It is based also on the manuals put oat by the 
locomotive manufacturers for the guidance of engine crews. For example, 
the operating manual put out by the © Electro-lotive Division of the 


Generel Motors Corporation for the GP-9 model diesel electric locomotive, 
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one of the most widely used locomotives in railroad service today, 
contains a section on troubleshooting for "troubles" which are most 
frequently encountered on the road and which can be quickly remedied 
thereby eliminating many delays" (EX 2, p- 300). Testifying exclusively 
from the list of troubles and instructions indicated in the manual, 
qualified employee witnesses described the nature of various difficulties 
listed, what the fireman (helper) does with respect to them and why he 


is essential in connection therewith. This testimony shows that: (1) 


modern diesels are subject to difficulties of all sorts on the road; 


and (2) there are many malfunctions which can be detected only when 

the engine is moving and under load or power. The engineer alone cannot 
detect readily, if at all, such malfunctions when the train is stopped. 
The fireman(helper) does detect and correct these malfunctions or 
troubles while the engineer remains at the controls and the train con- 
tinues in motion. (3) The alarm system is no substitute for the 
fireman (helper) because (a) many malfunctions have no corresponding 
alarms, (b) the alarm indicates only that something is wrong, not what 
is wrong or where it is wrong, and (c) there are false alarms. (See Tr. 
13, pp. 2233-2286; Tr. 14, pp. 2615-17, 2627-2636.) This testimony 
emphasizes the fact that the fireman (helper) is essential because, 
among other things, the alarm system so heavily relied upon by the 
carriers does not indicate what the malfunction is or which trailing 
unit is malfunctioning. Hence it is not just a matter of pushing @ 
button, but first determining where the trouble is developing; second, 
what is wrong; end, third, what should the firezan(helper) do about it. 


(See Tr. 13, pp. | 2233-37.) These facts were conceded by the carriers’ 
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manufacturer's representative. (Tr. 5, p. 732.) The record also shows 
there are malfunctions or troubles which are not indicated by any alarm 
whatever, Tr. 13, pp. 2237-36. Further, when an alarm sounds the mal- 
functioning equipment is not always automatically shut down or put in 

a safe position. If the fireman(helper) were not aboard to shut down 

or keep a close watch on the malfunctioning equipment, serious damage 

to equipment and possible derailment and injury could result. (Tr. 13, 
pp. 2239-40; Tr. 14, pp. 2627-2631.) 


Particular electrical and mechanical troubles were described 


by employees and they described what the fireman could do by way of 


preventing and detecting such malfunctions and correcting them en route. 
This testimony was corroborated by numerous statements of supervisors 
as shown in EX 7, at pages 72-93, 100-113, 125-130 and 137-139. 

One important engine room function of the fireman(helper) which 
has apparently been overlooked by the majority of the Toard is that of 
making periodic inspections of the diesel units while the train is in 
motion. (Tr. 14, pp. 2468, 2498-2500, 2559-63.) The uncontroverted 
fact is that there are various types of trouble that develop on diesel 
locomotives which appear on an inspection only while the train is in 
motion and the engines under load. This fact and the concomitant re- 
quirement that periodic inspections be made while the train is in motion, 
was clearly and forcefully stated by railway supervisors (seé EX 7, pp. 
114-121). The carriers’ own September, 1963, survey shows that periodic 
inspections are made regularly and frequently while the train is in 
motion in through freight, local freight and yard service. (see cx 49 


and EX b in rebuttal thereto. EX 5, Affidavit of Jesse L. Shattuck.) 
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This same survey indicates that firemen(helpers) are indeed busy men. 
Out of 713 yard and road trips there were 1,184 routine inspections, 
made both while moving and standing. There were 314 corrections made on 
285 routine inspections (CX 49, pp. 4, 5 and 9). In addition to the 
routine inspections on which difficulty was encountered, the survey 
shows that alarms occurred on 9 or 13.5% of 713 trips and that 156 
corrective actions were taken in response to these alarms. Jmployees' 
Rebuttal Exhibit 4 analyzed and evaluated carriers' Exhibit 49. It de- 
monstrated the biased and unscientific character of the survey. On the 
basis of the analysis of the underlying reports the exhibit also showed 
considerable variation from railroad to railroad as to the amount of 
time spent by the fireman(helper) in relation to routine inspections 
and correcting malfunctions (EX Rebuttal 4, Table I). I am certain that e@ 
a study conducted according to recognized statistical standards would 
have shown a much higher number of routine inspections and corrections. 
Other evidence bearing on the essentiality of the fireman (helper) 
function with relation to the detection and correction of mechanical and 
electrical malfunctions en route ere the reports of the Bureau of 
Locomotive Inspection of the Interstate Commerce Commission. The ICC 
reports show that since the complete dieselization of the railroads, 
approximately 10% of 211 locomotives inspected by the Bureau each year 
are found defective. (See EX 21, p. 19 and Tr. 14, pp. 2378-79.) 
Further, since the average number of diesel units which make up & 
locomotive is now approximately four, this means that an average cf four 
freight trains out of ten have one defective unit. (Tr. 14, pp. 2379-80.) 
The record shows a willingness on the part of the carriers to cut corners 


on safety everywhere. As indicated above, it is not unusual for carriers 
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to put locomotives on the ready tracks for service when in fact loco- 
motives are not fit for service. The ICC reports show also that often 
defects which caused accidents had been reported frequently but had not 
been repaired. (Tr. 1+, pp. 2390-95. ) 

Related to this problem is the fact that the railroads have 
cut down drastically the number of shop euployees available to maintain 
the diesel locomotive (EX 22, pp. 11, 13; Tr. 14, pp. 2408-10). Thus 
the president of one carrier told this Board that the eastern railroads 
generally, and other railroads in some parts of the country have deferred 
maintenance on diesel locomotives and that as a result "Locomotive 
failures are more frequent" (Tr. 19, pp- 3284-88). With regard to this 
testimony a neutral meuber of the Board observed "so much of it seems 
to me to be at variance from what we have heard from other witnesses 
about the industry as a whole" (Tr. 19, pp. 3284-86). Promptly there- 
after carrier counsel attempted to impeach his own witness (fr. 19, 

p- 3319). The same witness (Tr. 19, p. 3289) made the statement that 
maintenance conditions were so bad that it was frequently necessary to 
send out mechanical peonle to try to repair locomotives that had broken 
down. He added "le have had five cases of this that I know of in the 
past eight days on my own railroad.” In response to a question to this 
witness as to who was then responsible for getting the trains over the 
road, the witness replied "If the engines are operable, the engine crew 
is responsible for utilizing their locomotive, of course." 

The carriers conceded the fireman(helper) does make routine 
inspections and does make corrections en route. They have proposed that 


the ergineer take over this function. They suggest two alternatives: 


= 26- 


(1) that the engineer ignore the alarm and correct the malfunction when 
the train is taken to the next terminal; or (2) that the engineer stop 
the train and correct the malfunction. The record shows that the first 
alternative is wholly impracticable. The alarm bell continues to ring 
until the alarm has been dealt with. The record shows that the bell is 
noisy, in fact, nerve-racking. The fact is that the engineer does not 
ordinarily know what malfunction is being designated by the alarm. This 
can be determined with respect to trailing units only by an inspection 
of those units. Therefore, under the carrier proposal, the engineer 
would have to stop for every alarm. The record also shows that ignoring 
an alarm may result in serious damage to the diesel electric locomotive. 
Dut this still does not take into account the many situations in which 
the alarm may be accompanied by a loss of power, which may make it SB 
impossible for the engineer to take it to the next terminal. Finally, 
there is ignored entirely the electrical and mechanical troubles which 
can only be detected by observation, but which are not signalled by 
alarms. 

As to both alternative proposals, the record shows that the 
engineer has a full-time job handling his train in freight and yard 
service. He must work in 211 weather conditions, frequently for long 
periods of time and at all hours of the day and night. He must constantly 


observe gauges, signals, the right of way for grade crossings, people 


and obstacles, and nust continually bear in mind the terrain in relation 


to the handling of slack action, the length of the train, the relation 
of loaded cars to empty cars, timetables, train orders, etc. (See Tr. 5; 


pe Tid; Tr. Us, p. 2460-67, 2483-89, 2509-11, 2521-46, 2549-51, 2560-71; and 
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The employees' statements that the engineer has @ difficult, full-time 
job handling the train and cannot assume the fireman(helper) functions 
were fully supported by the statements of the supervisors (EX 1 

pp. 140-166; EX 28; Tr. 14, pp. 2489-90). Ho evidence was presented by 
the carriers as to what the duties of the engineer are and whether his 
duties would permit him to assume the duties of the fireman (helper). 
Accordingly, it is difficult for us to comprehend a finding that the 
engineer can assume the further duties and responsibilities of the 
fireman (helper) safely or efficiently. 

The carriers' alternative proposal that the train baa be 
stopped without endangering safety and without seriously undermining 
the adequacy of transportation service is completely refuted by the 
record. The stopping and starting of trains involves considerable delay 
even if the engineer alone could locate the trouble in short order. 

The record shows also the stopping of one train for this Sarees may 
cften tie up other trains. (See Tr. 5, p- 7303 6, pp. 931-6; 13, Dp. 


2259-61, 2279; 14, pp- 2kC6-71, 2618-25; EX 36; EX 39, pp. 13-15.) The 


safety of passengers on passenger trains is inextricably bound with the 


safe and efficient movement of freight trains -- they run on the same 
tracks. (See Rebuttal EX 8.) Moreover, the undisputed fact is that the 
stopping and starting of an average freight train today costs more than 
the daily wage of the fireman (helper) (EX 18, Tr. 6, p- 934). Since 

the carriers state they have nothing to sell but "on-time" service 

(tr. 6, pp. 886-7), we are more than puzzled by an award which gives 
apparent weight to the “stop the train" argument. Even carriers' counsel 


repudiated this argument. True, he waited to do this until the crev 
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consist issue was presented. Then in supporting @ free hand for the 
carriers in determining the size of crews, he stated the carriers' aware- 
ness that delays increase operating expense, such as overtime payments, 
that undermanning may contribute to delay and unsafe operations, and that 
“the maintenance of safe and fast service is essential to economic 
survival” of the railroad industry. (Tr. 15, pp. 2681-2683.) 

Although there is little dispute of the lookout function of the 
fireman(helper)}, I should say something about the contention which is 
frequently made that in road service the fireman (helper) is unnecessary 
because in any event the headend brakeman is available to perform the 
fireman's duties. 

There can be no question that a lookout must be naintained 
on the left side of the train. The lookout function on the left, always 
important, becomes particularly critical when the train is rounding 2 
curve toward the left because then the engineer has no view whatever of 
the track ahead and must rely completely upon the fireman. It is 
searcely necessary to state the reasons why it is necessary to maintain 
a lookout at all times. It is common knowledge and the record shows thet 
pedestrians and motorists tend to be careless of trains. Children 


wander on the tracks. The track ahead must be constantly observed for 


proper alighment of switches, and obstructions (Tr. pp. 2456-8, 2526-8, 


2541, 2559-60; EX 1, pp. 2-4, 6-7, EX 16, 7-8). 

The headend brakeman, while frequently stationed in the cab of 
one of the units of the locomctive, is not and never has. been trained 
to vork on the locomotive and therefore is not qualified by training 


and experience to perform the mechanical functions of the fireman. 


a b27 

Further, while the train is enroute, the task of the head-end brakeman 
is to maintain a lookout to the rear for such things as hot journal 
boxes, projecting lading and similar hazards. (Tr. 5, p. 755, Tr. 255 
pp. 4097, 4113-14.) Under the rules of many carriers he does not ride 
in the cab of the lead unit with the fireman and engineer, put. in the 
cab of the last unit in the locomotive consist so that he will be closer 
to the train and thus better able to observe it. ‘hen he is in the lead 
cab, and the fireman must leave the left side to perform mechanical work, 
the head-end brakeman is the only person left to perform lookout on the 
left side. 

Nor is this all. A road freight train does not ordinarily 


proceed from its point of departure to its terminal on a nonstop basis. 


Generally the train stops at numerous points enroute to set out or 


pick up cars at sidings and industries located along the way. | At points 
of meeting other lines, cars will be set out to be picked up by the 
other carrier, or cars will be picked up which have been left there by 
the other carrier. At such points it is necessary for the head-end 
brakeman to be on the ground in order to couple and uncouple cars, 
couple and uncouple airhoses, throw switches, give signals to the 

engine crew, and otherwise to perform his specific function. ‘During 
this period, while it is necessary for the engine to move both forward 
and reverse to switch cars, no one but the fireman is on the locomotive 
to maintain a lookout on the left side. (EX 4, Rebuttal, Table 31.) 
And, I wish to stress that it is precisely during the course of such 
forward and reverse movements that it becomes most essential to maintain 


@ lookout on both sides of the train. Frequently points at which stops 
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are made for swit¢ling are points of congestion. The record contains 


abundant testimony to the effect that at such points it is common to 
find public crossings and congestion. The train itself, since it is 
proceeding backward and forward, is engaging in hazardous movements. 

If the setout or pickup is made at a factory located on the right of 
way, the special problem of factory employees is present. Often such 
movements must be made in congested parts of a city. (Tr. 14, pp. 2463, 
2561-65. ) 

Another important duty of the fireman is to provide relief for 
the engineer. An engineer working over long periods of time, at night, 
in rain, sleet, fog or other adverse conditions, becomes fatigued. 

(Tr. 14, p. 2541.) Consequently, it has been the custom in the 
industry for generations for the fireman and the engineer to trade 
places from time to time. This custom has another important function -- 
it gives the fireman valuable experience in train handling so that when 
he becomes an engineer himself in the course of time he will be 
adequately trained to perform this important task. ileedless to say, 
the heed-end brakeman and other members of the train crew are not 
qualified and are not allowed to perform this task. In addition, there 
are situations where an emergency stop is made when the fireman is the 
only man available to proceed ahead of the train to flag down other 
trains which may be approaching on the same track. Further, there are 
frequent occasions when it is necessary for the fireman to flag public 
crossings. These ‘are but a few of the other duties of the fireman. 

‘hat I have said regarding roac service applies generally to 


yard service. There are, however, some special features of yard work 
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which demand comment. In yard work, only the engineer and the fireman 


are present in the cab cf the locomotive. Usually the conductor and 


the two switchmen must be on the ground to perform their functions 
properly. Thus only the fireman is on the locomotive to maintain a 
watch on the left side of the train. Only the fireman can welay signals 
to the engineer when it is necessary, as it frequently is, for, the 
ground crew to work on the left side of the train. Again there can be 
no question as to the need for maintaining such a lookout. Yard service 
work poses hazards of its own. Curves are common; obstructions 
frequently are numerous due to bridge abutments, buildings built close 
to the tracks, debris along the right-of-way and other hazards. The 
fireman must maintain a watch not only for the members of his own crew 
but also for members of other crews who may be working nearby. It is 
common, moreover, for yard crews to work not only in yards operated by 
the railroads themselves but also to make deliveries and pickups at 
industries nearby. This entails going upon the properties where 
special watch must be maintained for employees and members of ‘the 
general public. Photographs introduced in evidence demonstrate vividly 
the hazards of such movements, and, of course, in such movements, since 
the head-end brakeman is on the ground, no one but the fireman is 
available to perform the important duty of lefthand lookout. 

Nor does the foregoing end the catalogue of important duties 
of the fireman in yard service. Here, too, the fireman has a ‘mechanical 
function to perform. He is required, on many carriers, to make 
periodic inspection of the locomotive. Contrary to carrier testimony, 


when e breakdown does occur it is frequently necessary for the fireman 
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to handle matters by himself as assistance from shop crews may be far 
away and slow in coming. 
The other duties of the fireman (helper) described above in 


connection with road service apply with equal force to yard service. 


CONCLUSION 

I have set forth in this dissent the manner in which the Board 
exceeded its statutory jurisdiction and have discussed such portions of 
the record bearing on the essentiality of the Sireman (helper) as time 
and space permitted. I recognize that the report of Bmergency Doard 
No. 154 represented a step upward from the report of the Presidential 
Railroad Commission, and the award of the Board represents a further 
step upward from Emergency Board No. 154. The Board expresses its 
recognition of the need for firemen (helpers) in the veto given local 
chairmen. But I must record substantial disappointment in the award. 
The consequence of the failure of the Board to comply with the statutory 
mandate and to give effect to the record made before it is to jeopardize 
the job rights of thousands of employees represented by the organiza- 
tions, and to uonecessarily expose the public and all railway operating 
employees to increased hazards and reduced efficiency of railroad 


operations. 
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November 26, 


MEMORANDUM TO 
ARBITRATION BOARD NO. 22 
from the 
SECRETARY OF LABOR 


The Firemen (Helper) Issue 


The first part of this Memorandum sets out, chronologically, the 
development of the August 2, 1963, document and its consideration by 
the parties. Reference ig made only to such papers and meetings a8 
appear necessary to satisfy the Arbitration Board's request. The 
Organizations' position is largely a matter of written record. The 
Carriers submitted no written statements of position and it has ac- 
cordingly been necessary to inelude here memorandums of meetings with 
the Carriers’ committee, prepared from notes of these meetings. 


the second part of the Memorandum summarizes the extent of agree- 
ment, tentative agreement, and disagreement which developed. 


I 
Chronology 


The document of August 2, 1963, so far as it related to the Fire- 
man (Helper) issue, and with the covering statement to the parties, 
4g included here as Exhibit A. 


mhe August 2 document was prepared in large part by dreving from 
previous documents, taking account of the positions taken by the 
parties in or regarding these previous documents: 


4 e= the report of Emergency Board 154. This report had 
een stated by the Carriers to be acceptable to then. 
The Organizations had stated that they considered the 
report a basis for negotiations. (See Exhibit B.) 


ii << The proposal I made to the parties on July 5, 1963. 

- (See Exhibit C.) ‘the Carriers accepted this proposal. 
The Organizations rejected it (see Exhibits D and E)3 
the only stated basis of this objection was the ine 
clusion of "final and db: 
ing of unresolved questions 

_dmmediate settlement and at the end of two years 


= O= 


4ii -- The letter from Messrs. Zimmerman and Phillips, of 
July 21, 1963 (see Exhibit F), and the subsequent letter 
. of July 28, 1963 (see Exhibit G). These letters were 
transmitted to the Carriers. Mio 


Tae document prepared by the Carricrs, transmitted to 
me on July 27, 1963 (see Exhibit H), and the similar 
document transmitted on July 28 (see Exhibit I). 
Exhibit H follows substantially the report and recome 
mendations of the Presidential Railroad Commission. 
Exhibit I follows to some extent the report and recome 
mendations of Emergency Board No. 154. These documents 
were transmitted to the Organizations. 


The engine crew Organizations stated, in writing, their acceptance 
of the August 2 document "as a basis for discussion," and "as a pasis 
for a negotiated agreement." (See Exhibits J and K.) ‘The Carriers, 
through J. E. Wolfe, stated orally that they considered the! document 
an appropriate "basis for discussion." 


There were extensive sessions with the parties during the ten 
days following the submission of the August 2 document. Most of 
these sessions were separate sessions -- with either the Carrier or 
the Organizations' Committees. : 


The first rounds of these meetings were devoted to questions of 
clarification of the intention of various provisions of the August 2 
document. Most of the questions raised by the Organizations are 
covered by the checklist which they used as a basis for their dis- 
cussion with me on August 3. (See Exhibit L.) ‘The Carriers raised 
a series of questions at 4 meeting at 9:15 a.m. on August 5. These 
are indicated in a memorandum developed from my notes of that meeting. 
(See Exhibit M.) Both the Organizations and the Carriers made it 
clear in these discussions that their questions were solely for 
clarification, that they did not purport to be exhaustive, and that 
they implied no acceptance of the propositions being inquired about. 


At a session with the Carriers at 5:00 p.m. on August 5, they 
went over, with me, what I then understood to be the Carriers' prin- 
cipal points with respect to the August 2 document. Exhibit N sum- 
marizes my notes of that meeting. 


At a meeting on August 6, 1963, the Organizations submitted to 
the Mediators and the Carriers a copy of the August 2 document with 
the blanks filled in and with certain amendments noted. (See Ex- 
hibit 0.) It was stated that the Organizations would have other 
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specific changes to suggest, but that they would not represent any 
basic departures from the provisions of the document. ‘The Carriers 
raised, at this meeting, the question of whether the Organization 
representatives had the authority to commit their organizations, 
and insisted that such authorization be obtained in view of the 
indications that the prospect of settlement was now very real. 


At a meeting on August 9, 1963 (4:00 p.m.), the Organization 
representatives submitted a document (see Exhibit P) proposing 
certain changes in the August 2 document, and there was extended 
discussion of various other minor (in most cases) changes in the 
document. 


At a meeting on August 10, 1963 (10:00 a.m.) representatives 
of the Carriers expressed their position regarding various points 
in the August 2 document. Exhibit Q is a summary of my notes of 
that session. 


A joint meeting of the parties was held on August 12. The Organ- 
izations' position, expressed at that meeting, is summarized in their 
subsequent Memorandum to me, dated August 14, 1963. (See Exhibit Re) 
The Carriers’ position is summarized in a memorandum from 
notes taken during the August 12 meeting. {See Exhibit S.) 


II 
cer 


1. ‘The August 2 suggestion was essentially that an agreement be 
entered into based on the Emergency Board No. 154 recommendations, 
to ve effective for a specified tern, with provision for the estab- 
lishment of a basis for future handling of this issue through the 
functioning of a Joint Board. I consider the record to be one of 
mutual agreement to accept this approach, subject of course to the 
a@ifferences which subsequently emerged. 


term be five years 
and it was specifically stated that this 
considered subject to further negotiation. 


The Carriers stated at the outset that they accepted the sugges- 
tion as a basis for negotiation, and by their subsequent statements 
clearly. conveyed the intention to enter upon an agreement in this 
general pattern if specific terms could be agreed upon. 


-\4. 


With the Carriers' ultimate statement of position on August 12, 
however, three major differences separated the purties: 


(a) The August 2 document provided for an overall linitation 
on the number of fireman (helper) jobs which could be — 
blanked during the specific term of the agreement. (Parae 
graph B-5) ‘The Organizations agreed to this and proposed 
a 16% figure, roflccting their expressed position of wille 
ingness to blank up to 5,500 jobs (subject to the safety 
and undue burden tests, and where vacancies developed). 
The Carriers, on August 12, stated that they could not | 
agree to any such limitation. : 


Evaluation of the degree and nature of this difference ‘is 
@ifficult. A total number limitation had at all times ‘been 
expressed by the Organizations as a necessary element, ‘from 
their standpoint, of an agreement; a great deal of the: 
negotiation had been conducted in terms of the number of 
jobs to be blanked; and there had been repeated advice by 
the Carriers to the mediators that a "meaningful" repre- 
sentation from the Organizations of a willingness to blank 
a significant number of jobs would in all likelihood constie 
tute a basis for proceeding toward a settlement. The 5,500 
job figure had been the subject of extensive previous dis- 
cussion, going back to March, 1963, and had been included 
in previous Organization representations. There had been 
no commitment by the Carriers, however, to accept this: 
figure. 


There had been discussion (shortly before August 2, 1963) 
with the Carrier and Organization committees of the possible 
use of the percentage approach (cf. Paragraph Be5) as a 
method of putting an overall figure (in terms of numbers 

of jobs) on a basis applicable to individual carriers; the 
Organization representatives had raised objections to this 
approach, the Carrier representatives had not. 


The Carriers emphasized, in the post-August 2 discussions 
their objections to the inter-relation: between the various 
limitations on job-blanking in the August 2 document: ' in 
terms of vacancies being necessary, review in terms of safety 
and undue burden, categories sequence, some categories not 
being subject to blanking at all, and the percentage limita- 
tion. They particularly emphasized what they considered 

the overlapp of the overall percentage limitae 
tion (see Paragraph B-5) and the prohibition of blanking 

of jobs in certain categories (see Paragraph B-3). 
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The eventual result, in any case, was disagreement betwcen 
the parties (i) as to the propricty of any overall limita- 
‘tion, (11) as to the exemption of any jobs from blanking 
(except those covered by Paragraph B-3, sub-paragraphs c, 
a, andie; and there were some diffcrences about these). 
There was no proposal by the Carriers of any overall figure 
or percentage limitation. However, they were willing that 
through freight jobs be exempt from blanking for eighteen 
months, and then be brought within the provision of Para- 
greph B-2 or within some alternative procedure assuring 
their reviewability. 


There was never any reconciliation of the difference between 
the parties as to whether the Joint Board proceedings should - 
culminate in final and binding determinations (as the Care 
riers insisted) or not (as the Organizations insisted). 
The July 5 recommendation provided for such final and dind- 
ing determination; and this was rejected by the Organiza- 
tions. ‘The August 2 document did not provide for such 

_ @etermination; and this feature was specifically rejected 
by the Carriers. 


There was express¢d difference as to the period to be covered 


by a contract of the kind contemplated in the August 2 docue 
ment. The Carriers' discussion of the document was always 

in terms of two years and this assumption was specifically 
articulated on several occasions. The Organizations proposed 
a five-year term, but stated that this was considered subject 
to further negotiation. 


2. Discussion of the August 2 document with and by the parties 
indicated agreement on a number of points. Inasmuch as the positions 
taken were in the context of assumptions as to what would be done 
with respect to other items in the document and regarding the sug- 
gestion as a whole, reporting these positions in terms of "agreement" 
or “tentative agreement" is proper only to the extent that these as- 
sumptions are recognized. 


(a) The principle of blanking a fireman (helper) jobd if, but 
only if, there is no fireman (helper) on the fireman (helper) 
seniority list available to fill a vacancy which develops, 
if filling the vacancy would require a new hire and if 
blanking the job will not unduly endanger safety or unduly 
burden other 3 was accepted by both parties. (See 

Paragraphs Ael, A: ‘) and Be) 


et 


(>) The principle that certain categories of jobs can be agreed 
wpon in advance as not requiring case-by-case review to 
determine safety and undue burden (so that review is to be 
limited only to determination of whether a job falls in these 
categories) was recognized by both partics. (See Paragraph Bel.) 


There was mitual acceptance of the concept of making jobs 
other than those falling in the categories referred to in 
the preceding paragraph blankable only after agreement or 
Special Board review of any disputed safety and undue burden 
issue. (See Paragraph B-2.) 


There was mutual acceptance of the Special Board review pro- 
cedure to cover individual cases. (See Paragraphs B-1-b 
and B-2-b.) 


{here was mutual acceptance of the principle of blanking 
jobs only in the order of a sequence of categories, with 
provision to be made to cover situations in which jobs be- 
come vacant in an order different from the order of the 
sequence. (See Paragraphs B-l, B-2, and Beh; the latter 
as modified in discussion. ) 


(f) There was substantial acceptance of the principles of the 
"employee job rights" provisions as set forth in Paragraph C. 


(g) ‘The bilateral Joint Board suggestion was accepted by both 
parties (but with disagreement about the effect to be given 
its determinations, and with little discussion of details 
of its functioning). 


4, There was detailed discussion of some of the specific provisions 
in the August 2 document, not of others. ‘The position of the Organiza- 
tions with respect to these provisions is indicated in Exhibit R. 

The Carrier positions were stated orally, and are indicated to some 
extent in Exhibits K, L, and 0. Some of the specific points of differe 
ence and of suggested agreement have been indicated in the preceding 
paragraphs of this Memorandum. Others which appear to warrant specific 
notation are: 


(a) Par. A-1. The Organizations would include a specific pres- 
ervation of the National Diesel Agreement of May 17, 1950, 
and the Arbitration Award of April 13, 1954. ‘The Carriers 
opposed this suggestion. There was no extended considerae 
tion of it in the negotiations. 


Te 


(b) Par. A-3 (and C-3). ‘There was no definitive discussion ree 
garding the "reasonable date” which the Emergency Board 
proposed to mark the division between employees whose job 
yights would be protected and those whose rights would not 
be. ‘The Organizations suggested, at one point, a May 13, 
1963 date, and the Carriers November 2, 1959. 


(c) Par. Belea. ‘The Carriers’ position, stated on August 12, 
was that all lst and 2nd trick yard jobs should be placed 
in Belea. 


(a) Par. Bel-b. Certain changes in detail had been proposed 
here by the Organizations and some of these had been approved 
by the Carriers. ‘The Carriers had objected to any penalty 
provisions, as proposed by the Organizations. There was 
no conclusive discussion of these matters. 


(e) Par. Be2. It was agreed that the reference here to "Jobs 
on the property" should be to "jobs on the seniority district." 


(£) Par. Ba2e(a). ‘The Carriers proposed to include here all 


jobs not covered by Par. B-l-(a), expanded as indicated - 
in Item (c), above. 


(g) Par. B-2-(b). See Item (a) above. 


(h) Par. Be3. ‘The Carriers proposed to eliminate sub- 

as (a) and (>), and raised certain questions 
about sub-paragraphs (c), (d), and (e). The Organizations 
proposed an amendment to sub-paragraph (a) to add "in opera- 
tive condition" at the end of the sentence. Discussion of 
sub-paragraphs (c), (a), and (e) was not conclusive, but . 
indicated substantial acceptance of these, or similar, 
"exemptions." : 


(4) Pax. Bel. Both parties objected to certain elements in 


Statement to the Parties 
I am submitting to you papers regarding the Fireman (Helper) and Crew 


Consist issues. 


These papers identify the areas in which, in oy judgment, there is the 


largest possibility of agreement being reached on these issues. 
The papers are based on previous recommendations made in this case 
and on the public, or exchanged, statements of the parties. where there is 
anything in these drafts going beyond, or falling short of, these recou- 
mendations and public statements, the addition (or peaianiaes is wy own and 
reflects no representations ‘made to me by any party. 
" qhese are not recommendations for final settlement. I do strongly urge, 

towever, that negotiations proceed promptly from these suggestions. Mediation 
gessions will be arranged, to start tomorrow, Saturday, August 3, and to 
continue until agreement is reached or until it is clear that agreenaat cannot 
be reached -- and why it cannot be reached, 
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August 2, 1963 
Fireman (Helper) Issue 
A. It is agreed that during the period from August 15, 1963 to (either: 


August 14, 1965; or August 14, 1966); 


1. No new hiring of firemen (helpers) need take place except as 


provided in this agreement. 
au present firemen (helpers) who were hired prior to 
and who have been employed regularly since 
that time shall retain their job rights, as-provided in Paragraph 
CG, below. 
Firemen (helpers) who obtained employment on or after 
or who have not been employed 
regularly since that timie may have their employment terminated, 
with such benefits as they may be entitled to under Paragraph G, . 
below. Ae | 
A carrier may, to the extent and in the manner provided for 
in Paragraph B, below, blank a fireman (helper) job when it 
becomes vacant, if filling the vacancy would require a new 
hire and if blanking the job will not unduly endanger safety or 
unduly burden other employees. 
Blanking of Jobs 
lL. If no fireman (helper) on the fireman (helper) seniority list 
is available to fill a fireman (helper) job, the carrier may blank . 


the job if it is in the following categories, proceeding through 


= 2 - 
these categories in the order they are set out in (a) below, subject 


to the procedure prescribed in (b) below: 


(a) Cate gories: 
i First trick yard service jobs which are primarily “hump” 


jobs" or "classification jobs." 


ii © Second trick yard service jobs which are primarily 


‘hump jobs" or "classification jobs." 
iii « First trick yard service jobs (other than "hump jobs” 
or “classification jobs") which include no significant 
amount of belt line, transfer-interchange, oF indus- 
trial switching. 
(b) Procedure: 
Notice of the blanking of such a job shall be given by the 
carrier to the brotherhood involved. If the brotherhood gives 
notice within five days that it protests such blanking on the 
ground that the job does not come within the description of 
Paragraph B-l(a) above, or that the sequence ccerdad for 
has not been followed, the parties will attempt to rescive 
the difference by negotiation. If the difference is not re- 
solved by negotiation within fifteen days from the receipt of 
‘such notice, the matter may be referred by the brotherhood 
to a Special Board of Adjustment, to be established under 
the Railway Labor Act to determine whether he job involved 


comes within the coverage of Paragraph Be-l(a), and whether 
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the sequence provided for has been followed. The job shall ree 
main vacant during the course of this procedure. 
2. If no fireman (helper) on the fireman (helper) seniority list is 
available to fill a fireman (helper) job, the carrier may blank 
the job if it is in the following categories, proceeding through 
these categories in the order they are set in (a) below, if all . 
jobs on the property which are covered by Paragraph B-l have 
been blanked, and if it is determined by the procedure prescribed 
in subparagraph (b), below, that the blanking of the job will not 
unduly endanger safety or unduly burden other employees: | 
(a) Categories: 
i - Branch line jobs on which the bc cpoudarance of time on 
duty is between 7:00 a.m. and 7:00 p.m, 
ii - Second trick yard service jobs (other than "hump jobs" 
‘or "classification jobs") which include no significant . 
amount of belt line, transfer-interchange, or indues 
trial switching. : 2 
iii © Local freight service jobs on which the preponderance 
of time on duty is between 7:00 a.m. and 7:00 p.m. 
{b) Procedure: 
Notice of the proposed blanking of a job covered by this 
Paragraph Be2 shall be given by the carrier to the brothere 
hood involved. If the brotherhood gives notice within five 


days that it protests such blanking, it must be prepared 


sap endanger safety or unduly,’ 

to establish that blanking the job will unduly/burden — 
other employees. The parties will attempt to resolve 
the difference by negotiation. If the difference is not 
resolved by negotiation within fifteen days from the : 
receipt of such notice, the matter may be referred : 
by either party toa Special Board of Adjustment, re be 
established under the Railway Labor Act to determine 
whether blacking the job would unduly endanger safety 

, or unduly burden other employees. -The Special | 


Board shall issue its determination, which shall be 


accepted by both parties, within 30 days from the dats 


of referral of the matter to it, The job shall not be. 
blanked until this determination is issued, | 
3, Jobs in the following categories may not be blanked except by 
agreement of the carrier and the brotherhood: : 
(a) Road (through and local) freight jobs other than those referred t> 
in Paragraph Be2(a), above. 
(b) Yard service jobs. other than those referred to in ae 
B-l(a) and Be2(a), above. 
(c) Any jobs involving the switching of occupied passenger 
equipment. 
(4) Any jobs on locomotives which are not equipped with deadmar. 
control, 


ig 


(e) Any jobs on which more than two units of motive power are used, 
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of August 15, 1963, except those covered by subparagraphs 3 and 4, 
below, shall retain their rights to firemen's (helpers') employment 
unless and until offered, by the carrier involved, another comparable 
job for which they are, or can become, qualified. This job offer 
shall carry with it relocation expenses if moving is javelved. 

and the continuation of accumulated seniority rights toward such 
purposes as vacation and other applicable benefits, and guaranteed 
earnings, for a period not exceeding five years, equal to the come 


pensation received during the last twelve months in which com- 


pensation was received prior to the date of transfer. Such offers © 


of jobs shall be posted and made available to all qualified firemen in 
order of seniority, after first being posted for bidding in the 
appropriate seniority district. If no senior man elects to trans- 
fer, the most junior man then on the fireman's roster must accept j 
the transfer or resign with one half the severance allowance to 
which he would be entitled if his employment rights were terminated, 
‘Firemen (helpers) who cbtained employment prior to 
and whose average monthly earnings from raile 

road employmant have not exceeded during the 

months ending with July, 1963, may have their 
_ etaployment rights terminated, with a severance allowance 
equal to ss per cent of their earnings since H 
or they may choose to remain on a seniority list with preferene 


tial hiring rights for such jobs as may become available and for 


which they are qualified. 


4. Firemen (helpers) who obtained employment prior to 
but who have not performed service as 


engineers or firemen since » may be 


terminated, with no severance allowance. 


D. A National Joint Board will be established immediately, to be 


composed of one representative of the B. of LLE., one rep- 
resentative of the B. of L.F. and E., and two representatives of 
the carriers. | 

This Joint Board shall make an intensive and continuing study 
of the fireman (helper) issue and of the experience which develops 
under the administration of this agreement. 

The Joint Board shall on or before (Eebruary 15, 1965, or 
February 15, 1966) prepare and issue to the parties a report on 
the experience under this agreement ‘and recommendations for 
the future handling of this issue. The parties will thereupon enter 
into negotiations, with the assistance of the National sieuiatinn 
Board if any party so requests, for the establishment of a rule . 
covering this issue for the period following the expi: tion of this 
Agreement. | | 

If no agreement has been reached by (July 15, 1965, or July 
15, 1966), the Joint Board will so advise the National Mediation 


Board. 
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E. It is agreéd that the Section 6 notices of November 2, 1959 and 
September 7, 1960, eelatiag to the fireman (helper) issue, shall 
be held in abeyance, and that any party shall be free, as of 

(Augustl4, 1965, or August 14, 1966), to reassert its position 


under such notices and to take such action as would be permissible 


if this agreement had not been entered into. i 


Exhibit B 


JOINT PRESS RELEASE 


AS IN FORMER DISPUTES, THE EMPLOYEE ORGANIZATIONS WILL 
STUDY THE BOARD'S REPORT IN THE HOPE THAT IT CAN BE A USEFUL TOOL 
0 THE COLLECTIVE BARGAINING PROCESS. WE HAVE NOT IN THE PAST, 
NOR WILL WE NOW, CONSIDER THE BOARD'S REPORT ON A YES OR NO BASIS. 
I? IS NOP A MATTER OF ACCEPTING OR REJECTING THE REPORT, BUT, 
RATHER ONE OF RECOGNIZING THAT THE REPORT CAN BE A USEFUL TOOL Di 
THE SEARCH FOR A FAIR AND SUITABLE SETTLEMENT OF ALL MATTERS IN 


DISPUTE, WHICH MUST BE BROUGHT ABOUT THROUGH TRUE COLLECTIVE 


BARGAINING. 


WE FEEL WE HAVE BEEN BARGAINING IN AN ATMOSPHERE ““HERE 
BARRIERS HAVE BEEN SET UP, WE ARE HOPEFUL THAT THE REPORT OF 
BOARD NO. 15% CAN EE USED 10 ELDCINATE THOSE BARRIERS AND BRING 
THE PARTIES TOGETHER IN A SPIRIT GF TRUE COLLECTIVE BARGATNING. 


R. E. DAVIDSON 
Grand Chief Engineer 
‘BL EB 
H. E. GILBERT 
President 

Bo lL. Fe & Be. 


Le J. WAGNER 
President 
O Re Co & B 


C. LUNA 
President 
B RT. 


N. P. SPEIRS 
President 
8 Ue Ne A 


STATEENT TO THE PARTIES 


TO THE PENDING RAILROAD CASE 
Jely 5, 1963 


Uniess this situation changes, 


it leaves only two possibilities: 
@ither a nation-wide Shutdown of the 


railroads, or legislation, 
appear to accept the inevitability of these possibilities, 
4 eSutdow would damage 


afford. legislation 


You 


Z don't, 
the national economy to an extent it cannot 


a a 


issues in dispute. They have been considered by two boards 


appointed by the President, and recommendations have been, made 
by these boards for their settlement. Emergency Board No. 15h 
was unanimous in its recommendations. The negotiations of the 
past several weeks have disclosed no prospect of settlement along 
any significantly different lines. The only question left is 
‘whether or not responsibility will be assumed by the parties to 
complete this matter through collective bargaining. ; 

It is of vital importance that every opportunity for peaceful, 
voluntary settlement be provided. TI have accordingly prepared 
proposals for settling the two disputed issues which have 80 far been 
the subject of the most extensive negotiation, These proposals are 
attached. I urge their acceptance. : 

Recognizing that under the procedural rales of some of the 
organizations, a time factor is involved so far as definitive action 
on these proposals is concerned, I urge the immediate convening of 
whatever body is required to act on such proposals, subject, where 
required, to ratification. It is imperative, under the terms of 
the President's statement co the parties of June 15, 1963, that they 
be ina position at this time, to take whatever action is necessary 
to settle this dispute. 

Upon acceptance of these proposals, further recomendations will 
be made for the expeditious settlement of the other dispated issues. | 


STATEXENT 10 THE PARTIES 
TO THE PENDING RAILROAD CASE 
daly 5, 1963 


Your negotiations have produced no agreement whatsoever, 
and you have stated that you have no further proposals to make 
which offer any prospects of settlement. 


Unless this situation changes, it leaves only two possibilities: 


either a nation-wide shutdown of the railroads, or legislation. You 
appear to accept the inevitability of these possibilities. I don't. 
& exatdown would damage the national economy to an extent it cannot 
afford. Legislation would result inevitably in weakening free 
Collective bargaining. The public interest in avoiding both of these 
consequences, by the prompt settlement of this dispute on a fair and 
' ‘ equitable basis, is immeasurable; and this public interest demands 
your recognition. ; 
: Xnowledge of this case makes it completely clear that all 

'. parties to iti will benefit more from a voluntary settlement now 


- than they will from any settlement which may be reasonably expected 


‘to follow either a shutdown or legislation. There will be no gain 
to any party from pressing it along either of these courses, and 
there will be incalculable losses. 

The development of this case has made clear, furthermore, the 
basic elements which mst eventually be combined to resolve the key 


od 
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issues in dispute. They have been considered by two boards 
appointed by the President, and recommendations have ede made 
by these boards for their settlement. Emergency Board No. 15h 
was unanimous in its recommendations. The negotiations of the 
past several weeks have disclosed no prospect of settlement along 
any significantly different lines. The only question left is 
‘whether or not responsibility will be assumed by the parties to 
complete this matter through collective bargaining. | : 

It is of vital importance that every opportunity for peaceful, 
voluntary settlement be provided. I have accordingly prepared 
proposals for settling the two disputed issues which have so far been 


the subject of the most extensive negotiation. These proposals are 


attached. I urge their acceptance. 
Recognizing that under the procedural rules of some of the 
organizations, a time factor is involved so far as definitive action 
on these proposals is concerned, I urge the immediate convening of 
whatever body is required to act on such proposals, subject, where 
required, to ratification. It is imperative, under the terms of 
the President's statementco the parties of June 15, 1963, that they 
be ina position at this time, to take whatever action is necessary 
to settle this dispute. | 
Upon acceptance of these proposals, further recommendations will 
be made for the expeditious settlement of the other disputed issues. 
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The parties are requested to advise me as to their position 


regarding these proposals at my office at 4:00 p.m., Sunday, duly 


7, 1963. * 


Proposal Regarding 


Fireman-Helner Tasue 


It 4s proposed that the parties agree 
1. ‘To accept the Report and Recommendations of Emergency Board No. 
15) as a basis for the establishment of a general rule ‘to be dn 
effect for two years, with the understanding that specific rules 
“will be established regarding: 
(a) Standards of safety and undue burden to govern the maintaining 
' or eliminating of fireman-helper jobs; 
(b) The sequence in which various categories of fireman-helper jobs 
are to be placed under the established standards; 
Provisions, including provisions for supplemental annuity 
and employee transfer arrangements, designed to avoid, to 
the fullest practicable extent, involuntary termination during 
the period covered by the agreement of fireman-helpers hired 
before what is determined to be a reasonable date; and 


Provisions for adequate.protection or compensation, where 
this 4s sppropriate, for the job equities of employees trans- 
ferred or terminated. : x 
2. To negotdate for a period of’ 20 days in an effort to agree upon 
specific rules regarding the matters in Paragraph 1, with the 
assistance of Assistant Secretary James J. Reynolds, with any 


Ra -ae 


Zssue not resolved in such negotiation to be finally settled by 


such procedure as he shall prescribe. 


To establish a Joint Board, composed of one representative of 


each of the two brotherhoods representing firemen-helpers and 


two representatives of the carriers, this Board 


(a) 


(o) 


To undertake a continuing study of the fireman-helper situation 
and the developing experience under the present agreement; and 

To make timely recommendations to the parties, prior to 

the end of the two-year period of the present agreement, 

for the subsequent disposition of this matter, which recom- 
mendations shall be binding upon the parties; with provision for th 
adding of three neutral members to this Board for the purpose 

of making such recommendations if the four members appointed 

by the parties are not themselves unanimous regarding 


such recommendations. 


Exhibit D 


BROTHERHOOD 
OF LOCOMOTIVE ENGINEERS 
CLEVELAND 


8. OF L. &. BUILDING 14, OH 
es ; . 
EXECUTIVE OEPARTMENT S\N " Prtated to UBA. 


R. £. DAVIOSON 
GRAND ChURY ENGUEEER 


My dear Mr. Secretary: 


Your statement of Friday, July 5, 1963, containing proposals 
on two of the issues in dispute between railway management and rail- 


way operating labor, has received our earnest consideration. 

In response to your request for 4 statement of position re- 
garding these proposals by 4:00 p.m. today, the reply of tae 7 
Brotherhood of Locomotive Engineers ic as follows: 


1. We are in accord with Paragraph 1 of your proposel 
regarding the helper-firemen issue as it has been — 
explained to us. 


We are in accord with Paragraph 2 of your proposal | 
on the same issue insofar as it relates to further 
negotiation and mediation; we question tue limitation 
of time to 20 days; with all due respect to the fine 
talents of the Assistant Secretary we cannot accede: 
to the delegation of responsibilities in the form 
stated’ in your proposal, and wo cannot entrust tic) 
welfare of our members to unimown procedures to be | 
selected without consensus o: restriction of any wind. 
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The Honorable Willard %. Wirtz 
Secretary of Lacor - 7/7/73 - Page 2. 


Ye are in accord with the reccmmendations of Paragvaph 
3(a) end with those of 3(b) with the exception of the 
proposal that a provision for future aroitration be 
agreed upon now for tae disposition of unknown disputes 
under unknown guidelines two years hence. 


Regarding the proposal on the crew censist issue, that 
is of more immediate concern to tae organizations ze- 
presenting conductors, brakemen, and switchmen. Accorde 
ingly, our aisposition is to defer to the position taken 
‘oy those organizations insofar cs suca position may not 
ve relied on to prejudice the disposition of natvers in 
which we have a more direct interest. 


Ye must note the aosence of explicit regard in your 

statement for other issues which are of great concern 

to us; tue attainment of <cecent and reasonable working 

conditions for the operating employees of tais industzy. 

These employees must have overtime pay after a fined 

number of hours of work per day, they must have one or 

tvo days off every veek, they must have shift differentials, 

and they must aave paid holidays. ‘The fact tant we are not 
” precipitating a work stoppage to achieve these decent cnd - - 

reasonable demands seems to have put us at a disadvantage 

as agninst railway managemens which seems dent on precip- 

itating a work stoppage to achieve tneir own ends. 


In support of the position of the Brotherhood of Locenotive 
Bagineers on the matters set forth in your statement of July 5, I am 
attaching hereto a paper prepared by the Rules Committee of the 
Brotherhood of Locomotive Engineers analyzing the handling of this 
@ispute to date and offering suggestions for more effective handling 


for the ultimate achievement of an equitable and peaceful resolution | 


of the dispute under free collective bargaining. 
Very truly yours, 


EFFECTIVE FUTURE HANDLING TO RESOLVE WORK RULES DISPUTE 


The purpose of this paper is to encourage the Kennedy Admin- 
istration to take effective steps to achieve an equitable and : 
peaceful solution to the current dispute between railway management 
and railway operating labor while maintaining the freedom of col , 
lective bargaining. We, believe that this requires: 


1. Avoidance of repetition of past errors in the 
'  * strategy of third-party utilization in this case. | 


2. Identifying and, in mediation, exploiting incentives - 
to make doth sides willing and ready to bargain more 
realistically. = __ 3 5 
Consolidating the important under-the-surface gains 
achieved in bargaining to date and mounting @ peak, 
mediation effort with more appropriate commitment in 
expert resources and in scope of attack than his 
characterised previous mediation attempts in thie | 
dispute. as ae : : ; nee 

Past Mistakes ; 

The Brotherhood of. Locomotive Engineers is interes :ed in an 
equitadle and peaceful outcome of the dispute -- without a work stop- 
page and without “the loss of free collective bargaining. We are not 
interested in carping criticisms or the luxury of recounting instances: 
in which our prognosis of the dispute may have proved more accurate : 
than that of othera. Nevertheless, it 1s useful to cite earlier 
‘errors in order to dissuede resort ‘to"new courses of action which 
‘pay unwittingly Ancorporaté, old, mistakes ‘ins new guises 


eet 
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.In our opinion. the pringipal errors in the handling of this 
Hispute to date are: , 


1..The, assumption by the Presidential Railroad Commission 
appointed by President Eisenhower -- in support of: its’ 

. February. 1962 report -- that the railroad industry is 
moribund. This assumption’ was arrived at privately and °°: 
irregularly, without the benefit of investigation such 
as we had suggested. ‘In fact, the assumption was ite *: 
self concealed, and.even,denied by the Presidential 


Railroad Commission in its report but was subsequently 


admitted by public members as having’ controlling in- 
fluence in shaping. the recommendations of the Commission. 


t 
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This assumption and’ the related assumption ‘that work 


rules breed inefficiency impoverishing the American: 
railroads were sharply disputed by Emergency Board No. 

nx . That Board, om 

fa ce CS 


. 


productivity of its workers is rising at >: ies 
. +, and that the industry can face the future with-cones. 20."* 
+ fidence and even optimism." .. or 


tee 
te 


Before arriving at these conclusions, the Emergency _. 
Board had the benefit of evidence submitted by eminent - 
economists. and the benefit of information showing a 
tremendous improvement in railroad operating and finan-* 
-y:-,:,¢Lal results, over.a period of two decades as set forth | 
in Exhibit A attached hereto. — eee i mee 


Die ee eles “ERS CDE Ge eg SEES Hal shh ee ey Ce cc er $e . Ree Sahn 
While Emergency Board No: 154 fotind “time during its Hoye 
-brief existence to arrive at a.constzuctive view of, _.. . 
the railroad industry's financial position and the une Fo ss 
<matched productivity of its employees, the Board did 2 
not have time to retrace some of the ‘mistakes that ~ 
flowed from.the Presidential Railroad Commission's. eek Pe 
erroneous negative assumption concérning thé viability’ ~*~ wen” 

of the industry. 
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2. One mistake that tends to flow from the Presidential 
Railroad Commission mistaken assessnent of the in- 
dustry's financial condition is that the situation 

, Calls for a ruthless, precipitate chopping-off of the 
labor force by abolition of agreements covering work- 

. ing conditions in the industry. There is a tendency 
to disregard the fact that the workers in this industry 
-- even under existing work rules -- have suffered and 
are today still suffering, with virtually no protection, 
a technologically imposed disemployment of startling a 
proportions. ‘From an industry work force of 2,000,000 
in 1920, the work force has declined ‘under the impact 
of dieselization and other technological developments 

_.t0 @ current and still shrinking employment of only 

wy about 750,000. et) he . 

-'-..In connection with mergers, rates and other matters ; 
which railway management is attempting to push forward 
on the basis of an oft-repeated pauper's oath (while 
opposing a Congressional investigation of .its true 

,- . . financial position), Congressional Committees have 

acquired a degree of sophistication and deliberation 

_ that should serve as an example to the Executive Branch. 


‘ 
“ 


‘Under these circumstances, there should de no failure 


_| “to exercise every legitimate effort to dissuade the ie 3 
i." Cepriers from precipitate action in forcing an inter- +) Lactate: oom me 
ruption to the public service through the unilateral ; 
abrogation of existing agreements and their replacement 
by the unilateral promulgation of a set of arbitrary, 
inhumane, and unsafe "rules" rejected not only dy the 


‘ @mployees but also by Emergency Board No. 154 and even 
' by the Presidential Railroad Commission. ; 
_, .There is every positive reason in the interest of the 
ublic and of decent labor conditions for the Secret 
and the President of the United States to mobilize . 
ublic and legislative opinion to demand that there be 
no willful interference with the function of the nation's 
arteries of commerce for the carriers’ selfish purpose of 
“instituting a half-century regression in labor reietions. 
3° Related also to the consequences flowing from the Presi- 
dential Railroad Commission's incorrect assumption about 
the precariousness of the financial condition of ‘the 


' padlroad industry is ‘the failure of that Commission to 
- “devote appropriate attention to the employees’ just 


{ 


demands for modernization of the pay structure so that 
all railway operating employees would vegin to enjoy 
_c- in common with the rest of the American people -- 
such elementary benefits as overtime rates after a fixed 
number of hours of work, snift differentials, two days 
. off duty per week, and paid holidays. It would be keenly 
_ disappointing to have any branch of the Government fall 
into the carriers’ game that because they are recklessly 
srecipitating a shutdown, over their demands they deserve 
. to have their demands overshadow the just, and long-delayed 
. elementary benefits patiently demaxded -- without resort 
_ to threat -- by the employees. se : 


We believe that ‘the purpose end the traditions of the 

Office of the Secreatry of Labor require 2 timely, open 

endorsement of the employees' demands for overtime after 
. fixed hours, for two days off per week, for night shift 


Gifferential, and for paid holidays. 


One important error of omission in the failure’ of ‘the 
_third parties to engage in necessary study of the factors 
OL safety, efficiency, and degree of burden involved in 

the elimination of various categories of 3obs as’ sought 
_ -by the employers and in the continued deprivation of 
- elementary benefits which, are’ sought by the employees. 

. The Presidential Railroad Commission, which hadthe oppor- 

“tunity to engage in ‘authentic studies. of job content and 

i of operating, consequences of changes in: manning and of 
-"*'-changes in employment benefits, contented itself -instead 
-twith sterile adversary proceedings and an unsystematic un- 
., ‘professional appraisal. This never resulted in the estabd- 
- lishment of principles to permit the categorization of 
jobs and benefits insofar eas safety, efficiency, and 
burden of work is concerned. Coupled with their error 
. in assessing the viability of the industry, the failure 

of ‘the Commission. to engage in a serious study of job 

content resulted in’ an unrealistic ard now: repudiated 
., set of recommendations. SF as ‘ : 


si In this’ connection, “it is fair: to state that to this 
“very date ‘no-one has really studied’the elements of 
..safety, efficiency,. and work burden involved in the man- 
_ ming and other issues in this dispute. It would appear 
prudent and humane to.approach the menning issue con- 


servatively with @ presumption running against, immoderate 


and hasty..disruptioa pending the outcome.of a, full study. 


Accordingly, for the purpose of settling this issue 
pending 2 full study, it should be possible to provide 


& procedure for the reduction of jobs within conservae’ 
tive Limits as to number to be affected and as to 


tive Limits a8 %0 Dun 
particular assignments from which this number may be 
selected. 


There has been, we believe, unwise and undue reliance 
on the proffer of arbitration to achieve an "agree ‘ 
now--find out later" solution. Under the Railway: 
Labor Act there is a place and time for the proffer 

of arbitration on a purely voluntary basis. The | 
organizations representing railway labor, in common 
with other American labor institutions, are opposed 

+o involuntary arbitration in the formulation of new 
contractual provisions although we accept arbitration 
of disputes arising in the application of already 
agreed-upon contractual. provisions. The realizable 
alternatives in working out a new agreement are in 
truth wider than acceptance of arbitration at the hands. 
of the Executive Branch or at the hands of the Legis- 
lative Branch. 


We believe that the fact that the possibility of 
terminal arbitration has figured s0 prominently and 
obviously in this dispute has tended to encourage 
railway management in obdurance and in threats to pre- 
cipitate an interruption to service. It has impeded 
the parties in making progress at the bargaining table; 
the carriers have had only to run out the clock secure 
in the belief that the mediation efforts were not to 
be directed so much at selling the parties a fair settle- 
ment as they would be selling the parties the idea of 
terminal arbitration. 


. What the parties should be sold on the manning issue is 


a conservative approach pending actual study. It would 
be defeatist if the full range of forceful mediation 


efforts were not employed to achieve that result. To . 
divert the force of mediation to another task, the accept- 


ance of arbitration by the labor organizations, can only 
compound the difficulty of the parties at the bargaining 


table. The mere hint of such diversion of mediation keeps 


management from developing an incentive to bargain. 


Incentives to Bargain 
The chief difficulty in achieving a bargaining environment that 


can lead to an equitable and peaceful solution to this dispute is that 
no one has provided ae cartiers with any real incentive to bargain. 
Having won their unattainadly handsome victory in the first round, from 
the Presidential Railroad Commission with its jaundiced outlook on the 
industry ‘8. financial prospects, managements! bargaining representatives 
have had to be rescued. from the unrealistic expectations of their 
corporate superiors. To a degree, Emergency Board No. 154 did that 

by replacing the totally unbalanced recommendations of the Presidential 
Railroad Commission with a set of recommended principles with which, 
generally, both sides could live. The recommendations of Emergency 
Board No. 154 were not self-executing; collective ‘bargaining is re- 
quired to work out an agreement using the Board's report,as & guide. 

It soon became apparent, however, that the carriers still had nothing 
to lose by prolonging the bargaining. Although never discussed with 
the labor representatives, the idea of terminal arbitration was con- 


tinually behind the scenes; reluctance of the mediators to take the 


initiative in proposing a substantive framework for _a solution of 
the dispute implied that sooner or later a proposal for arbitration | 
would ve suggested... That.is now the fact of. the"matter. 


To provide: the: carriers with incentive to-bargain at this stage 


would ‘appear to. require. aetion:'on the part of 


‘she Administration along 


’ 


these lines: 


Removal of the prospect of forced arbitz ation. Endowed 
as they are with immense resources in propaganda, 


statistics and legal talent, the carriers have good 
reason to be confident of "snowing" third parties and 
the labor organizations must concede their vulnerability 
in adversary situations. 


In particular, if maintenance of the status quo ante 
-- as is clearly the rule in most dispute-settling mach- 


inery, including the Railway Labor Act -- were made 
applicable to this dispute in the event of seizure, raile 
way management would have to adopt a more realistic at- 
titude in collective bargaining. 


It would be most helpful to have a public ventilaticn by 
the secretary of Labor and by the President of the pre- 
cipitate haste of the carriers in_ shutting down their 
industry by the unilateral imposition of a set of regrese 


sive rules involving wage cuts and unlimited discretion 
in tampering with the safety of the ublic ‘and of crews 


‘and in the impoverishment of service, a course of carrier 
action rejected alike by the employees, the residential 
Railroad commission, and Emergency Board No. 154. 


If the carriers were left uncertain that they would be 


bailed out of the stoppage they are about to precipitate, 
that might also encourage more serious bargaining on 
their part. Either the carriers should not te permitted 
to exercise self-help without restriction or else labor 
should also be free to exercise self-help. Labor is 
‘willing -- as has already been stated -- to use its self- 
help in a manner that will minimize inconvenience to the 
public. : 


Above all, incentive for both sides to bargain would be 
provided by more aggressive mediation including tne pro- 
posal of substantive provisions after adequate discussion 
with the parties. ; : a ‘ 


Consolidating Under-the-Surface Gains 
The statement of the Secretary of Labor issued on July 5, 1963 


contains the following language: 


ST AC Pent nce ero a 


"Your negotiations have produced no agreement whatso- 
ever ‘and you have stated that you have no further 
proposals to make which offer any prospects of settle- 
ment." ; N 
This statement must be read most carefully. While it states 
a fact, it does not purport to reflect the current overall bargaining 
status. Although no single issue has progressed to the point of 


agreement, the fact is that there has been more than nominal progress 


in approaching the settlement of every issue. 
Thus, the indications are that a number of the issues have pro- 


gressed to the point where the parties believe that agreement awaits 
only the ‘settlement of details or the’ settlenent of related issues. 
specifically, the .tesue of self-propelled equipment and of combination 
of road and yard work ‘appear -- after initial mutual, exploration e- to 
present no particularly difficult problem. The once. dynamite -laden 
issue of interseniority district runs has proved to -be amenable to 
resolution along the lines first suggested by the Brotherhoods; 

further progress depends on the resolution of the compensation issues, 
notably the fixing of a‘ basis for overtine pay. Regarding compensation 
items, the carriers have indicated a willingness’ to resolve these 

issues with a minimum of difficulty. Even on the helper-firemen issue 
ond on the crew consist issue, the parties had begun to bargain in_terms 
of numbers, timing, guidelines, and categories. ies “ 


In each of the issues, there has been edd and flow in the 


vargaining; sometimes the parties have seemed close to agreement 7 
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It is thus apparent that the means available for the peaceful 
resolution of this dispute are still far from esiteustedss | : 

Under these circumstances, we believe.that the progress in the 
‘last few months has been encouraging and that the outlook is promising 
for a negotiated settlement provided mediation is intensified and: de- 
signed to offer a substantive approach to middle ground that the parties 
can not ‘themselves’ approach for fear of ‘prejudicing their case in the 
event of subsequent arbitration.” .— 

WeLook ‘to the President of ‘the United States to lend his weight’: - 
to an equitable and-peaceful' solution ‘of this dispute through intensified. 
mediation, with more persistent ’m with even, more :courage. 
and imagination, with even a more resolute will to succeed.’ We “look to 
this Administration to admonish railway management to ‘cooperate in that 
effort and to abandon’ thei? present plans to ‘precipitate an interruption 
to service by installing regressive measures rejected by the employees, 
the PRG, and Emergency Board 'No. 154 and in fact abandoned by the ‘care 


riers themselves in ‘the course of recent bargaining. 
Prepared and submitted by the National Rules Committee of the 


Brotherhood .of Locomotive Engineers. 


A. F. dimmerman 
‘Chairman - 


Warvin L. Geiger, Member 


Donald J. Hill, Member 


Max Malin, counsel ' ‘Daniel Webster Nation, Member 


July 7, 1963 


Brotherftzod of Locomotive 
Suremen and Snginemen 
Cleveland, Ohio 


oer 4. £. GtLB ERT F July 7, 1963 


PRESIOENT 


. 


The Honorable W. Willard Wirtz as 
Secretary of Labor 
Washington 25, De Cc. 


Subject: Proposals vegarding Fireman Helper Issue 


My dear Mr, Wirtz: 


This organization has attempted to negotiate the issues in dispute with 
the nation's railroads only to be frustrated in that endeavor by the adamant 


attitude of those railroads. In recent weeks the negotiations have been under th 
auspices of the Labor Department. The organization submitted realistic proposal 
for consideration by the railroads on the firemen-helper issue utilizing therein 
standards of safety and undue burden on job categories, or key situations, as 
recommended by Emergency Board No. 154. The railroads bluntly refused to accept 
such an approach and in addition refused to submit to the organization, or the 
Labor Department, any proposal which would include a job category or key situa 
format. Rather the railroads insisted that all firemen-helper jobs in freight an 
yard service be eliminated, This is the seme position as was contained in their 
original notices of November 2, 1959, even though two boards appointed by the 
President of the United States gave recognition to the fact that there were cire 
cumstances, safety and undue burden, which would warrant the continuation of 
certain firemen-helper assignments. 


We mention these things only to demonstrate that this organization has : 

willingness to find a middle ground for the resolution of the dispute as 
contrasted to the railroads unwillingness to accept anything less than a complete 
annihilation of all firemen-helper jobs in freight and yard service. 


Inherent in free collective bargaining is the right of cach party, and 
consistent with their responsibilities to the public interest, to decide which is 
best for the people they are vepresenting. If the rights of the parties are to 
be preserved and if these responsibilities to the public interest are to be met, 
final decision must remain with the parties themselves. 


a 

- The proposal of July 5 relating to the fireman-helper issue removes from 
the parties the right for final decision. Under those circumstances, Sections 1 
and 2 of the July 5 proposal cannot be accepted. We would, however, accept in 
general the proposal in Section 3, providing the recommendations of the neutrals 
would not be binding upon the parties. 

We appreciate the time and effort that the Secretary of Labor and his 

Department has spent with this matter and we are ready and willing to be availabl 
for further conferences as you may desire, 
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Secretary Wirtz: 


We appreciate your personal efforts in this past week to bring about 


a@ settlement of the helperefireman issue. In that connection we believe we 


ought to confirm to you in writing the information you obtained from us verbally 


and on the basis of which you have been attempting to obtain concurrence from 


the carriers. 


1. 


We agree there ought to be a negotiated settlement of this 
matter, one which should cover the foreseeable future. 

In furtherance of such a settlement and despite our reservations,. 
we would agree, as indicated to you on previous occasions, to che 
selection of 5500 jobs for elimination within a two-year period - 
consistent with safety, efficiency and burden of work. Job 
vacancies would be accomplished by attrition and with protection 
of the rights of individuals as suggested in your proposal of 
July 5, 1963, including voluntary supplemental annuity provisions. 
‘It is also anticipated that implementation of the five-day work 
week proposal will be of assistance. 

It is assumed that both parties will participate in the selection 
of the particular jobs to be eliminated. It is anticipated chat 
the jobs to be eliminated will be selected from certain existing 
daylight yard jobs and daylight branch line jobs. | 


We would agree to a binding third-party procedure to assure the 


' implementation of a written agreement based on the foregoing. 


We are also ‘agreeable to the establishment of a Joint Board in this 


industry, with authority to review and recommend changes for the 


parties’ consideration on the basis of developing experience 


under the proposed agreement. 


In summary, some time ago we proposed a settlement based on the 
eventual elimination of 5500 helper-fireman jobs. The carriers indicated 
their interest but later expressed the thought that the formula we proposed 
would not in fact result in the elimination of more than several hundred jobs. 
We then undertook to make our offer fully meaningful and again so confirm. 

If the carriers will still not accept our proposal for a bargained agreement, 
it is evideat they prefer compulsory arbitration rather than a negotiated 


settlement. What needs to be done is to get Items 1 to 5 above worked cut in 


intensive collective bargaining. The mediatory influence of the Government 


should make itself felt to accomplish that result. 


Mr. Wirtz: 


July 28, 1963 


We would agree to and would guarantee the blanking of 5500 


fireman-helper positions, within a two-year period, through attrition, 


the blanking to occur with priority to the jobs set forth below and in 


the order of preference set forth below, with full consideration to safety, 


efficiency, and undue burden, and with emphasis on the selection by the 


parties themselves. The Joint Board, to be established, will arrange for 


such blanking and, should a dispute arise over the apr lication of the 


guidelines which are to be established in direct negotiations, such dis- 


pute to be submitted to third party determination. 


1. 


20° 


3. 


4. 


5. 


6. 


First shift - hump jobs, 

First shift - classification jobs, 
Second shift - hump jobs on which the preponderance of tine ff 
on duty is during daylight hours. 

Second shift - classification jobs on which the preponderanc 
of time on duty is during daylight hours. 

Branch line jobs on which the preponderance of time on duty 
is during daylight hours. 


Local freight service on which the preponderance of time on 


‘duty is during daylight hours. 


In connection with the establishment of guidelines by the partie: 


and in connection with third party handling of disputes, consideration 


whe 


should be given to our May 22, 1963 revised proposal to the extent that 
such consideration will not vitiate the attainment of the number of jobs 
to be blanked hereunder. 

In the event that the parties themselves cannot agree upon full 
attainment of 5500 jobs from categories 1 through 6 above, then the parties 
may, by mrtual agreement, blank other jobs. Failing the attainment of 
§500 jobs at this stage, third party determination will provide the remaine 
ing jobs from categories 1 through 6 above. 

We would consider ancillary items, including the establishment 
of voluntary supplemental pensions, a cut-off date for newly hired employees 
equitable five-day work week, and other optional benefits to induce attri- 
tion. 

Further, it is intended that when the 5500 jobs are attained 
within a two-year period, no further reductions will be made- except by 
agreement between the parties. We propose that this rule will not be ree 
opened for a five-year period from the date of this agreement. 


Note: Illustrative only of possible methodology, we attach additional 
material. ‘This material is not represented to be contract language and 


would, if considered useful, be subject to negotiation and mediation. 


“1% 


A. Ooject 
1. To provide for agreement on principles now with implementing details 


to be worked out promptly with mediatory assistance. 

To assure the carriers of 5500 helper-fireman jobs for elimination 
within two years, to permit the employee representatives to exercise 
control over the selection of the jobs involved, to provide a tere 
minal means of third-party determination of residual disputes, if 
any, within established limits and with appropriate guidance. 

The procedures set forth herein are subject to agreement on attrie 
tion and the protection of the rights of individuals as suggested 

in the Secretary's proposal of July 5, 1963. 


General. Scheme 
1. For daylight and afternoon yard jobs (where preponderance of time 
on duty is within daylight hours) and for daylight branch line Jobs, 
- the carriers are required to make an initial selection of jobs they 
believe may be eliminated. From this initial selection, the labor 
organizations will concur in a specified number of jobs to be 


scheduled for elimination within two years. It is agreed that 


with respect to these jobs, there will be selected for elimination 


5000 daylight and afternoon yard jobs and 500 branch line jobs. 

2. <A procedure involving tripartite determination (the Joint Board 
covered in Section 5 of the Memo dated July 21, 1963) of disputes 
arising in the application of the agreement is provided. 
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Cc. Arrays and Selections of Jobs for Elimination 


1. Daylight and Afternoon Yard Jobs 
ae Within 90 days from the date hereof, the carrier representa- 


tives will present the employee representatives with a primary 


list of 5000 daylight and afternoon yard jobs other than those 


engaged in switching occupied ("live") passenger equipment, 
arrayed in approximate order of dispensability based on the 
carrier's bona fide judgment epplying the criteria set forth 
in Section G hereof. ‘The carriers shall also provide a sup- 
plemental list of the next 2500 daylight and afternoon yard 
jobs arrayed in the same manner- Each job listed shall be 
identified and described by job number (if any), starting time, 
job location (name of carrier, name of yard, etc.), nature of 
@uties and other selected information as called for by Form "a". 
Within 90 days following the receipt of both the primary and 
supplemental lists described immediately above, the representa= 
tives of the employees will concur in the elimination of 5000 
daylight and afternoon yard jobs from among those listed in 
either of the said lists. 

In’ the event of failure of agreement as to all or pert of the 
said 3000 jobs to be eliminated, the remaining balance of jobs 
vetween the number agreed upon and the 5000 shall be selected 
for elimination by the tripartite helper-fireman Joint Board 
described in Section hereof. 


ee 


# To be attached later. 


Daylight Branch Line Jobs 
a. Within the time limits set forth in Section C.l-a. above, the 


carrier representatives shall furnish the employees' representa 
tives with a primary list of 500 jobs and a supplementary list 
of 300 jobs each arrayed in approximate order of dispensadilit 
based on the carrier's bona fide judguent applying the criteria 
set forth in Section G hereof. Each job listed shall be identi: 
fied and described by job number (if any), starting <-ne, poin 
of origin and destination, scheduled or normal duration of 
trip, top speed attained, length and duration: of longest 
generally winterrupted segment of trip, sca) of operation 
(train orders, CIC, etc.), number of motive power units, nul 


ver of crossings and types of protection, ascending and de= 


scending grades, extent of mainline operation, presence or 
absence of conflicting movements (including maaas overtaking 
other trains, junctions and railroad crossings at grade), 
presence or absence of overtaking other trains, and other 
selected information as called for by Form "B".* 

Within 90 days following the receipt of both the primary and 
supplementary lists described immediately above, the repre- 
sentatives of the employees will concur in the elimination of. 
500 daylight branch line jobs from among those listed in 
either of said lists. 


——— ans 


# To be attached later. 


c- In the event of failure of agreement 35 to all] or part of 
the said 500 daylight tranch line jobs to be eliminated, 
the remaining balance between the number agreed upon and 
the 500 shall be selected for elimination by the tripartite 


helper-fireman Joint Board described in Section hereof. 


DB. Safety, Burden of Work and Efficiency of Operations 


a. 


The criteria to be utilized in selection of helper-fireman jobs 
for elimination within the intent of Section C shall include the 
effect of the proposed elimination of each job on the safety of 
the operation and the burden on other employees. In addition, 
the employees' interest in efficiency of operations shall also 
be a criterion, particularly in such jobs, if any, which may be 


compensated on the basis of mileage. No helperefireman job is 


‘intended to be eliminated except under conditions which do not 


significantly impair safety and which do not unduly burden other 
employees, notably the ergineer. 

4s used herein, the effect of the proposed elimination of a 
helper-fireman job on safety is to be considered comprehensively 
in terms of significance of the job's contribution to the prevene 
tion and minimization of injury to the public, to the crew wembers 
and to other employees. /imong the factors to be considered are th 


proneness of the operation to accident in the event of removal of 


& helper-fireman; the number of people who may be injured; and 


‘the likely severity of the injuries. 


reliability of indications and communicaticns to and fron the 
engineer in the absence of e helper-fireman; increased exposure 
to discipline. Notwithstanding any other consideration to the 
contrary, operation of a locouotive customarily in excess of eight 
(8) hours without a helper-fireman will be deemed an undue burden. 
flso, notwithstanding any other consideration to the aentraxy, 
operation without a helper-fireman, of a locomotive comprising 
more than two units of motive power shall also be deemed to be © 
an undue burden. It will be noted that the factor of burden 
overlaps the factor of safety to a substantial Kaviee. 

In no event shall the number of helper-fireman jobs on any raile 
road be reduced to a number less than that required to provide 
from the ranks of fireman-helper sufficient men to fill all engi- 
neer vacancies occasioned by laying off, vacations, death, retire- 
ment, dismissal, voluntary withdrawal from the service and a 
uniform program for the training of helper-fireman and engineers 
shall be instituted to coincide with the normal three-year period 
presently required to qualify helpers-firemen for service as 


engineers. 


E. Duration and Interpretation 


1. 


411 helper-fireman jobs other than those eliminated pursuant to 


this agreement shall be continued to the extent that train service 


is continued. 

Neither party shall resort to any subterfuge device, or method 

of operation to defeat the spirit and intent of this scseetant 
/s/ A. FP. Zimmerman 


/s/ S. C. Phillips 
~ Bo 
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Exhibit # 
At Washington, D. C. 


duly 27, 196, 
Honorable W. Willard Wirtz, yet ‘ 


Secretary of Labor, 
Deoartment of Labor, 
Washington 25, D. C. 


Dear Mr. Wirtz: 


At the meeting in your office the evening of July 26th you requested 
and we consented to furnish a document setting forth in detail the position of the 
carriers respecting the proposals of the carriers on the one hand and the proposals 
of the unions on the other hand, which were before the Presidential Railroad Come 
mission, Emergency Board No. 154, mediation proceedings, negotiations conducted 
under your auspices, and are now before the Congress as a result of the introduction 
of Senate Joint Resolution 102 and House of Representatives Joint Resolution 565. 


The document requested is herewith enclosed. 


Yours very truly, 


a, 
Natifnal Railway Labor Conference 


Kairman, 
Eastern Carriers" Conferenge Comnittee 


LA a5 
Chairman, 
Western Carriers’ Conference Comnittee 
eo ees See 


Chairman, 
Southeastern Carriers’ Conference Committee 


PunsenT POSTURE OF THE DISOUTE NORE SPECIFICALLY IDENTIFIED 
TMORETTER CE TRANSMITTAL TO “HICH THIS DOCUMENT. IS ATTACHED ° 
INSOFAR AT THE CARRIERS" DOSITICN AND CONDITIONS ARE CONCERNED 


Article I = Use of Firemen-Helpers 


(a) Effective * * * * , firemen-helpers need not ee assigned to 


other than steam locomotives in freight and yard service, except as provided 
$ 7 : 


in paragraphs (d), (e), (f) and (4) hereof. 

(b) Effective* * * * , new firemen-helpers need not ‘be hired to 
man road freight and yard diesels. © 

(c) Firemen-helpers and engineers shall be retired and forfeit their 
seniority rights in accordance with recommendations of the Presidential Railroad 
Commission. 

(d) Firemen-helpers hired since November 2, 1959, shall: be separated fro 
the carriers’ payrolls three months after * * * *. The protection afforded 
under paragraph (g) hereof shall apply only if these firemen-helpers were in 
active service as. such at any time after * * * * ~. An employee. who meets the 
protection qualification requirements of this paragraph, by reason of having been 
in active service as a fireman-helpez on hig home seniority district after 
% 4% # %, who because of having been furloughed is not in active service on 
o* * * » will be considered as having been deprived of employment pursuant 
to this rule as of the date last fur loughed for the purpose of determining length 
of service and averaqe compensation in applying the “schedule. of allowances" 
referred to in-paraoraph (a) hereof. 

(e) All firemen-helpers under 25 years of ace * * * * and hired 
prior to November 2, 1959, shall be separated from the ca xwiers' payrolls six 
months after * * * * « The protection afforded under paragraph (g) hereof 
shall apnly only if these firemen-helpers were in active service as such at any 
time after * * * *e An employee who meets the protection qualification 
requirements of this paragraph, by reésson of having been in active service as 
a fireman-helper on his home seniority district after * * *' *, 


who because of having been furloughed 4s not in active 


ik 
service on e te & & y will be considered as having been deprived 
of employment pursuant to this ‘rule as of the date last furloughed for the 
purpose of determining length of service and average compensation in applying 
the “schedule of allowances" referred to in paragraph (g) hereof. 

(£) All other firemen-helpers who on * # % 4 will 

have less than 10 years' seniority shall be furloughed on or after * * # 
% . Such firemen-helpers shall not be assigned to other than steam Loto 
motives in freight and yard service but shall retain existing vights and oblige 
gations to protect vacancies as firemen-helpers in passenger service and for 
promotion to engineer. Failure to so respond, as required by rule or practice, 
will constitute forfeiture of all protection provisions afforded herein. The 
protection afforded under paragraph (g) hereof shall apply only if these fire- 
men-helpers were in active service as such at any time after + # +# 
% . An employee who meets the protection qualification requirements of chis 
paragraph, by reason of having been in active service as a fireman-helper on 
his home seniority district after. + * # i %  , who because of having 
been furloughed is not in active service on % %  # , will be consider- 
ed as having been deprived of employment pursuant to this rule as of the date 
last furloughed for the purpose of determining length of service and average 


compensation in applying the "schedule of allowances" referred to in paragraph (g) 


hereof, 


(g) Firemen-helpers separated or furloughed under paragraphs (d), 


{e) or (£) hereof shall if qualified be entitled to the schedule of allowances 
set forth in Section 7(a) of the Washington Agreement of May 21, 1936, without 
diminution due to earnings from any employment outside the vailroad industry 
during the guarantee period applicable. To the extent that a firemen-helper 


{4s employed on another fob in the railroad industry, the monthly sllowances 
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provided under this paragraph shall be reduced to the amount which, when 
added to the employea's monthly earnings, will produce not in excess of 
100 percent of his average monthly compensation as a fireman-helper during 
the 12 months upon which his allowance is based. 
NOTE: In applying thie paragraph (g), length of service, 
limited to service as a fireman-helper on his home 
seniority district, shall be otherwise measured in 
conformity with the agreed upon interpretation of 
Section 7 of the Washington Agreement of May 21, 1936, 
and monthly allowance shall be sixty (60%) percent of 
the average monthly compensation during the last twelve 
months of employment prior to date deprived of employ- 
ment pursuant to this tule. 
(h) In lieu of the allowances in paragraph (g), all employees 
covered by paragraphs (d), (e), or (£) may elect on or before the separation . 
oc furlough dates set forth in paragraphs (d), (e), or (£) to accept the lump 
sum separation allowances as provided in Section 9 of the Washington Agreement 
o£ May 21, 1936. Any employee electing a lump sum separation allowance shall 
be separated from the carriers" payrolls on the date when the lump sun allow- 


ance is paid and concurrently therewith shall forfeit all rights and privileges 


provided under these rules or under any existing rules, agreements, regulations, 


interpretations or practices, however established. 


NOTE: In applying this paragraph (h), length of service, 
limited to service as a fireman-helper on his home 
seniority district, shall be otherwise computed as 
provided in Section 7 of the Washington Agreement 
of May 21, 1936, and "one month's pay" shall be 
determined by applying the formula outlined spe- ° 
cifically in Section 9 of the Agreement. 


(4) The remainder of the firemen-helpers who are on the carriers’ 


senfority lists on a a eee » shall have the right to exercise 
their seniority to work their eke as firemen-helpers, to the extent that 
positions as firemenehelpers are available on any locomotive on which £iremene 
helpers are presently assigned, until such seniority rights are forfeited under 
the provisions of the vules or otherwise. All firemen-helpers in this group 
shall be required a protect vacancies: as engineers, as Risiagackalpees 
in passenger service, oy on other occasional runs to which the carriers assign 
helpers. 
(Cj) Firemen-helpers referred to in paragraphs (d), (e) and (£) of 
this rule ip are retained in service subsequent to * %* * ** » and 
‘who, prior to date of furlough or separation from service, are assigned to extra 
boards will not be permitted to work more than one tour of duty in yard service 
within any twenty-four (24) hour period or start a trip out of the home termina) 
for such extra board in any class of raed freight service during such perlods 
4£ this would result .in more than one cele being credited to a calendar iy, 
Firemen-helpers retained ‘in service under the conditions set 
forth in paragraph (1) of this rule, who are assigned to extra lists for fire- 
men-helpers, will not be permitted to start more than one tour of duty in yard 
service on any saleniar day, nor will they be permitted to work more than five 
(5) days in any calendar week in any class of service referred to in Article V 
(j) hereof. Such firemen-helpers, if promoted to locomotive engineers, will be 


called to £111 temporary vacancies as locomotive ‘engineers, for which qualificd, 


on the basis of senfority rank without regard to vacancies in any class of servic 


-S- 
ac Elruncn-helpers. Such firemen-helpers, when used as suct, will, in the 
order n:unad: 
Ql) Fill temporary vacancies for firemen-helpers in 
passenger service; or 
(2) Be: called for such other service in which fizenen- 
helpers were employed prior to the effective date 
pt this agreement as may be selected by management. 
«) In addition to all other rights.provided for fircman-helpers 
in Sitagrectia C0); (e) and (£) hereof, for any such firemen-helpers, if quali« 
fied, who elect within one year from the date of their separation or furlough 
to prepare themselves for some other occupation for which training is available 
(of the type approved by the Veterans Administration under the Veterans’ Re- 
adjustment Assistance Act of 1952), the carrier shall pay 75 percont of tha 
tuition costs of such training for.a period not exceeding two years. Whenever 
and to the extent that the United States Government makes provisions for ree 
training out of public funds, the obligation of the carrier shall be recused 
correspondingly. : 
(1) No yard diesel maybe operated without ao £ireman-helper unless 
it is equipped with a "dead man’s control” or other gpntapeiucel sates. éovice. 
The carriers will also give consideration to, and fapetlnta within 
the framework of, the recommendations of Emerrency Board No. 15) or tio 


suggestions of Secratary of Labor Wirtz as outlined in his proposal of July 
5, 1963. 


In lieu of the recommendations of the Presidential Railroad Commission, 


Emorgency Boar¢ No. 154,. and Secretary Wirtz, the carriers will give consideratd« 
to the suggestion of Senator Kefauver that the principle of attrition adopted in 
the Canadian settlement be followed, it being understood that November 2, 1959 
would be the cut-off date. , 
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uxhibit I 
PRINCIPLES 'FOR THE SETTLEMENT CF THE DISPUTE BETWEEN July 28, 1 
THE CARRIERS AND THE CRGANIZATZCMS REPRESENTING | 
RAILRCAD OPERATING EMPLOYE=S RELATING TO THE USE 
OF FIREMEN CN OTHER THAN STEAM POWER 


Based Upon the Recomnencations 
of Emergency Board No. 154 


l. Except as may be necessary to provide jobs for firemen whose em- 
ployment rights are retained as provided in Part II hereof, no carrier shall be 
required to employ a fireman to man either freight or yard locomotives unless the 
use of a fireman is recessary to assure safety Or to prevent an undue burden upon 
the remaining crew members. 

2. Each carrier will give written notice to the beatharhoods involved 
-4€ and when it abolishes a fireman's job. If a brotherhood files a protest in 
writing within 5 days after such notice, the parties will attempt to resolve 
the dis pute through negotiation. If the dispute is not resolved within 15 days 
from the receipt of the notice, it shall be submitted to a special referee for 
final disposition within 15 days. The brotherhood or brotherhoods filing such 
protest must establish that the discontinuance of the job in question would unduly 
endanger safety or unduly burden other employees who would have to take on some 
of the responsibilities formerly performed Ly the fireman or such dispute shall be 
resolved by the special referee in favor of the carrier. The job shall remain 
vacant during the course of this procedure. 

3. In order to hold to the minimum the number of disputes that may be 
submitted to the referee procedure referred to in paragraph 2 hereof, categories 
of jobs or situations may be .agreed upon at the request of the carrier, with the 
understanding that the disposition of one such dis pute involving a category will 
dispose of all such disputes thatvmay arise in connection with such category. If 


agreement is not zeached with respect to such categorization within 15 days of 


receipt of the carrier’s request, then such dispute may be submitted to a special 


referee as referred to in paragraph a. 


4 
| 
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4. At the written request of any carrier or carriers, such carrier or 


rriezs and the brotherhoods involved shall establish a category or categories of 


gobs or situations in'which the elimination of the fireman will not be protested. 


If agreement is sot reached within 15 days from the receipt of such written request 


the dispute shall be submitted to special referee procedures for final disposition 


within 30 days in the manner provided in paragraph 2. 


ey 
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Except as firemen must be used to assure safety or to prevent any 
undue burden upon the remaining crew members, as provided in Part I hereof, the 
enployzent rights of all firemen who are on the seniority lists of the carriers on 
the effective date of this agreement shall be aetecainad as follows: 

le. Effective as of the date of this agreement the employment rights of 
all firemen hired after November 2, 1959, shall be terminated. 


2. Effective as of the date of this agreement the employment rights 


of all firemen who have not performed service as engineers or firemen on the 


employing carrier since July 1, 1961, shall be terminated« 


Dee eee en EEE aEE EERE 


*In February 1956, the American Railroads served notice on their 
employees represented by the Brotherhood of Locomotive Firemen and Enginemen that 
the carriers proposed to abolish rules and agreements requiring the use of ' 
firemen on other than steam power. On March 21, 1956, Mz. H. E. Gilbert, 
President of the Brotherhood, addressed a letter to the President of the United 
States in which he referred, among other things, to what he described as "the 
grave nature of the' implications involved" in the carriers’ proposal, to the 
“potential loss of job opportunities for 60,000 locomotive enginemen holding 
seniority rights to this service," and to the "pending threat against the men 
we represent." Both the carriers’ proposal and Mr. Gilbert's letter were 
given wide publicity in the Brotherhood's and other labor papers and periodicals 
and inthe public press. It is thus apparent that firemen who obtained. en- 
ployment after March 21, 1956. may be presumed to have beep on notice that their 
jobs might not be permanent and that they might have their employment terminated. 
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3. Firemen whose averace monthly earnings from zailzose employment ha 
not execedce $200 during the 24 months ending with the month imiediately precede 
ing the month in which this agreement 4s executed shall have thei employment i 
rights terminated, effective as of the effective date of this agreement, with 
a severance allowance equal to their earnings during the 12 calendar months 
preceding the date on which their employment ds terminated; oz they may choose 
to remain on the seniority lists of the cazriex with rights to such jobs as may 
become available to them and for which they are qualified. Firemen who elect 
to zemain on the seniority lists need not be assigned to locomotives in freight 
oz yard service unless their use is required under the provisions of Part I 
hereof; but, subject to the provisions of paragraph 8 of Part I hereof, they 
shall retain existing rights and obligations to protect satanetar in passenger 
sezvice and for promotion to engincer. 

4. All other firemen with less tnsn 10 years seniority shall retain 
thedr rights to firemen employment unless and until offered, by the carrder 
involved, another comparable job (such as, but not Limited to, engineer, fireman, 
brakeman or clerk in the same or another seniority district) for which they axe, 
or can become, qualified. The offer of another jqb shall cazzy with it zeloca- 
tion expenses, if moving is involved, the continuation of accumulated seniority 
rights toward such purposes as vacation and other applicable benefits, ard . 
guaranteed annual earnings, for a period not exceeding 5 years, equal to the 
total compensation received by savis such 
12 months in which compensation was received prior to the:date of tzansfere Such 
ffers of jobs shall be posted and made available to all qualified firemen in 
order of seniority, after first being posted for bidding in the appropriate 
seniority district. If no senior men-elects to transfex, the most junior man 
then on the fizemen's roster must accept the transfer or resign with oneshalé 
the severance allowance to which he would be entitled if nis employment rights 


were terminated under paragraph 3 of this Part II. 
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S- All other firemen with 10 or more years seniority shall retain 
theiz sights to fireman's employment unless and until required to fill positions 
as engineers or retired pursuant to the provisions of paragraph 8 hereof, or othere 
wise removed from the service by natural attrition. 

6. Fireman retained.in service under the conditions set forth in 
paragraphs 3, 4 and S hereof who are assigned to extra lists for firemen will 
not be permitted to start more than one tour of duty in yard service within 
any 24ehour period, nor will they be permitted to work more than 5 days in any 
Calendar week in any class of service in which firemen are paid ona daily basis 
without a mileage component in their basis of pay or start a trip out of the 
hose, terminal in any class of road freight service during such periods if this 
would result in more! than one trip being credited to a calendar day. Other 
firemen (other than those on an extra list) will ‘have no claim to service other 
than to which assigned. All such firemen, if promoted to locomotive engineers, 
will be called to fill temporary vacancies as locomotive engineers, for which 
Qualified, on the basis of seniority rank without regard to vacancies in any 
class of service as firemen. Such firemen, when used as such, will, in the order 
named s 

(1) Fill temporary vacancies for firemen in passenger service; 

or 

(2) Be called for. such other service as may be selected by management. 

7. ALL firemen whose employment rights shall be determined as provided 
in paragraphs 4 and 5 of Part II hereof shall have the option, prior to attaining 
the age of 60 years, of resigning and receiving the severance allowances provided 
in Section 9 of the Washington Agreement of May 21, 1936, or of resigning to prepare 
themselves for some other occupation for which training is available (of the type 


e ? 
approved by the Veterans’ Administration under the Veterans’ Readjustment Assistance 


Act of 1952), with the carrier paying 73 pexcent of the tuition costs of éuch 
training for a period not exceeding 2 years. Whenever and to the extent that the 
United States Governzent makes provision for retraining out of public sas the 


*~ 
Sk 


cbligation of the carrier éhall bo reduced correspondingly. 
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8. All engineers and firemen who are 69 years of age or older on 
July 1, 1963, shall retire on or before the 3lst day of December 1963; and 


the sandatory retirement age shall thereafter be progressively lowered until 


it is 65, effective July 1, 1967, in accordance with the following schedule: 


July 1, 1964 «= 68 years of age 
July 1, 19%5 e- 67 years of age 
July 1, 1966 -= 66 years of age 
July 1, 1967 w= 65 years of age 


Washington D. C. 
August 5, 1963 


The Honorable W. Willard Wirtz 
Secretary of Labor 

Washington 25, D. C. 

Dear Mr. Secretary: 

This ts dn response to your statement of August 2, 1963, submitting 
papers regarding the Firemen-Helper and Crew Consist Issues and requesting 
a statement of our position with respect thereto by no later than today. 

Confirming the telegram sent you by Grand Chief? Engineer at 1:45 PM 
yesterday and his earlier telephone conversation with you, the Brotherhood of 
Locomotive Engineers accepts your paper on the Firemen-Helper Issue as a basis 
for a negotiated agreement. 

It is evident that your paper was not intended as a finished draft 
and taat the language mayneve to be revised for clarity and for aptness. 
However, with theprinciples agreed upon, this can be done in collective vargein- 
ing. 

We understand that a response to your Crew Consist paper is being sent to 
you by the train service organizations. 

Very truly yours, 
For the Brotherhood of Locomotive 


ce; National Mediation Board 


ee. 
We £4! Member 


National Rules Committee 


August 5, 1963 


Mr. Wirtz: 
Referring to statement dated August 2, 1963, presented 


by Secretary of Labor Wirtz, regarding Fireman (Helper) issuc, we 


can accept the proposition as a basis for discussion and are 


willing to begin negotiations through mediation immediately to 


implement with necessary clarification the suggestions into an 


ccs National Mediation Board 
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QUESTIONS REGARDING AUGUST 2 PROPOSAL 


Don't you think it would be wise to make this agreement a little 
ve the parties ample time to work out a permanent agreement (carrie: 
ip aise period on most of the other issues)? 


2. Will not the carrier be required to hire a fireman on positions other 
than those described in B-l(a) and B-2(a)? 


3- Are firemen who retain their "job rights" entitled to fill all position 
in yard, road and passenger service to the extent that such positions are availabd 


What date did you have in mind? 
What standards did you have in mind with reference to Employed Regular: 
What part or parts of paragraph "C" (job rights) does this refer to? 


May a "short hire" employee holding a position other than Bel(a) or 
Beales” be terminated? 


8. May an “irregular hire" employee holding @ position other than pe1(a) 07 
Be2(a) be terminated? 


9. May firemen with less than ten years ority 
other than those in Bel(a) or Be2(a) be eaten to select option 


10. What date did you have in mind? 


ll. What standards did you have in mind with reference to "Employed 
regularly"? 


12. What part or parts of paragraph "C" would this group fall into? 


13. Do we understand it that the carrier my blank only those positions 
indicated in Bel(a) or B-2(a) even though it required a new hire? 


14. How will safety and burden be determined? 


* beh, Bo? 15, Would relicf periods or limit of hours worked for engineers be consider 
eee with reference to “unduly burden"? ‘ 


Ao4, De2(b) 16. \hy was efficiency omitted from this paragraph and others hercin? 


17. What is meant by the word "primarily" in i and ii?. 
18. What is meant by the words "no significant amount in i117 
What is first and or sccond trick? 


- Does the omission of safcty and burden mean ‘that no consideration vill 
to these by the Special Doard of saneemnt: 


Why is there no time limit on a decision here? 
Why have you suggested blanking the job herc? 


23. Did you have in mind a penalty should the job be blanked and thé Board 
later decided in favor of filling the job? 


24. Once a carricr serves notice to blank a position under Be2(a), may such 
_earrier serve a notice in the future to blank a job under B-1(a)? 


25.. Does this mean that. all jobs in Bel mst be blanked before you can come 
into this areca (D-2) to blank jobs? C 


26. Is a "branch Line” | such line of road designated as such in company 
time table on dato of this agreement? 


27, Did you have any hours in mind in stating preponderance? 


28. May a carrier abolish through froight service or & poction thereof 
“and in licu thercof areete local service to blank a position? 


29. In event of o dispute regarding above ‘2 questions, may = fisvete.? ve 
referred to a special Board of eer es in Ste) ond 2)? 


30. Do we understand chet a "aixod" cshinds sot toe Mamet 


31. May a diesel maintainer, electrician or others be used on a blanked 
position? sas 


32, ‘ Should not’ (c) read "handling or switching of occupied passenger 
equipment? : 


33, Should not (d) read "in operative condition’? 
34. What porcont did you have in mind? 


3S. Did you mean local freight service as defined in Be2(a) (iii) in figurt 
this percentage? . a . re 
23 


we 


36. What date did you have in mind? 


37. Will firemen have employment rights as provided in the Diescl Agreement 
* of May 17, 1950 and the 1954 Arbitration Award cxcept as expressly modified by 
thie agrcement? 


38, As we understand it, tho job opportunity to be offercd must be limited 
to that fireman's seniority district? 


39. As wo undorstand it, the corrier will be required to pay for any 
qualification expenses as well os guaranteeing earnings? 


40, As we understand it, hospitalization and other benefits covered by 
present contracts will be guaranteed for 5 years? : 


4l. (tos the per centum in Be5 include short hire, irregular hire and firom 
with less than 10 years? (yonce this percentage is reached, may other short hire, 
irregular hire and less than 10 years, be terminated? If the junior fireman fai 
to accept the transfer mst the next junior fireman select the option? ; 


42. Must not a carrier make a job offer within a limited time of this 
agreement? 


é‘ . 

43, As we understand it, the word "qualified" moans such things as, but no 
limited to: age, physical condition, education, and training. In order that @ 
fireman may be required to select an option the job offered may not contain such 
prohibitions which the firemen is unable to meet? ~ ie 


44. Should not the "guarantecd earnings" be paid on at least a monthly bast 


45. Should not a fireman be provided an appropriate amount of time such as 
30 days after notice for detcrmination of option? 


ry 


46. ust not transfer contain some indication of permanancy? 


47, Should not the words "subparagraphs 1 and 2, below" read "subparagraphs 
3 and 4, below? 


; 48. In event fireman's seniority is terminated under any scction of this . 
agreement docs not the individual retain enginecrs' seniority rights? 


49. Should not firemen in this section be given preference over firemen ia. 
‘Ce2 for preferential hiring in other “comparable jobs" "4 


50. Does not tha word "Limiting" in line 1, page 5, mean that Paragraph 3 
takes precedence and is controlling over Bel(a) and B-2(b). 


51. As we understand it, the Joint Board will not be involved in the 
decisional processes of disputes arising under B-l(g) and B-2(b) but may study 
such disputes in consideration of its eventual recommendations to the partics? 


52. As we understand under D and E the parties will negotiate for 5 months 
(February 15 to July 15) and at the end of 30 days (August 14) the parties would 
not be restrained from the exercise of self-help as permitted under the Railway 
Labor Act and as provided for in recent Supreme Court decision concerning this 
case? : ; 


53. Would it not contribute to peace in the industry if the notices of the 
parties were withdrawn with tho consummation of this agrecaent rather than being” 
hold in aboyonce? ee NSA ie ye, : 
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Meeting with Carrier Committee on 
August 5, 1963; 9:15 a.m. 


(This Memorandum is prepared from notes taken during 
the meeting. It covers only certain relevant and material 
items discussed. )} 


Present: Wolfe, Geherin, Hallman, McRee, Wirtz, Reynolds (part of 
the time), Edwards (at the opening of the meeting only). 


Mr. Wolfe stated that this discussion was not to be considered as 
constituting any form of commitment by the Carriers with respect to 
any specific item in the August 2 document. He stated that this docue 
ment was considered by the Carriers to be an appropriate basis for 
negotiation, but that this discussion was to be considered as being only 
for the purpose of clarifying the intention of certain provisions in the 
document. 


To Mr. Wolfe's question as to why the document contemplated a 
two or three year agreement, I answered that its central principle 
was that the recommendations of Emergency Board 154 be made the 
basis of agreement for a specified term and that during this period 
the parties would, through the Joint Board proposed in Paragraph D, 
establish a basis for the future handling of the fireman (helper) issue. 
‘I referred to the inclusion of the twoeyear period in my recommenda- 
tion to the parties of July 5, 1963, and in the Joint Resolution proposed 
by the President. 


To Mr. Wolfe's inquiry as to whether the provisions of Paragraph 
A, subparagraphs 2 and 3, were not covered by Paragraph C, I 
replied that I thought this to be generally the case, but that Paragraph 
A-3 would probably have an effect not specifically provided for in 
Paragraph C. 


A question was raised as to the consistency of the last two lines 
of paragraph A-4 with paragraph B-l, This was not considered to be 
a point of substance. 


-2- 


A question was raised as to what the meaning of "first trick” 
would be in paragraph B-l-(a), I indicated that discussions with 
the Organizations on August 4 would suggest that there would be no 
difficulty in identifying this as meaning assignments starting be- 
tween 6:30 and 8 a.m., or assignments the preponderance of which 
are between 7 a.m. and 7 pem,. i 


There was a similar discussion of the meaning of "second trick”. 
Here again, it was suggested that this could be established as meane 
ing any assignment starting between 2:30 pm. and 4p.m., and any 
independent assignment which would be considered a second trick 
assignment under established practices. 


A question was raised as to the meaning of “primarily” in Parae 
graph B-l-(a)i and ii. 


A question was raised as to whether yard jobs which include a 
"significant amount of belt-line, transfer-interchange, or industrial 
switching" could not be blanked even if the circumstances were such 
that no safety element would be involved. I answered that this would 
be the effect of the terms as drafted. 


The point was raised that Paragraph B-1-(b) ought to have a time 
limit in it, 


A question was raised as to the meaning of "branch line jobs" 
under Paragraph Be2-(a), and whether this would cover jobs on 
’ branch lines where part of the main line is used to enter or leave the 
terminal, : 


A question was raised as to whether B-4 contemplates the blank- 
ing of through freight jobs if the "arrangements" referred to in this 
Paragraph are not made, This question was answered in the affirm- 
ative. 


Reverting to Paragraph Be2-(a), a question was raised as to the 
meaning of "preponderance," It was answered that this means "51%," 


There was a discussion of the procedure established in Paragraph® 
Be2(b). There was an indication from the carriers' Committee that 
this procedure would appear to be satisfactory. 


-3- 


A point was raised about Paragraph B-3-(d), and it was noted by 
the carriers' representatives that the references to dead man control, 
in the reports of the Presidential Railroad Commission and Emergency 
Board 154, applied only to yard service. 


There was discussion of the effect of the provisions of Paragraph 
B-3-(e) on various kind of service. 


It was inquired whether Paragraph Be4 would apply to hostler 
jobs, and the suggestion was made by the Carriers’ representatives 
that the words "or hostler job" should be inserted after the fifth word 
in the first line of Paragraph B-4. 


There was some slight discussion of Paragraph B-5, ‘but it was 
indicated that this matter was not one on which the Carrier representa- 
tives were prepared to comment at the time. 


There was also general reference to the provisions of Paragraph C, 
recognition that they were based on recommendations of Emergency 
Board 154, but brief reference to the fact that there were departures 
in these provisions from the related provisions included in the docue 
ments prepared by the Carriers and transmitted on July 27 and July 28. 


There was passing reference to the provisions of Paragraphs D 
‘and E, but no definitive discussion about them, : 


W. Withard 
W. Willard Wirtz 
Secretary of Labor 


September 16, 1963 


Meeting with Carrier Committee 
August 5, 1963; 5:00 pm. ' 


(This Memorandum is prepared from notes taken during 
the meeting. It covers only certain relevant and material 
items discussed, ) ; 


Present: Wolfe, Geherin, Hallman, McRee, Wirtz, Reynolds(?) 


This meeting represented a continuation of the session held 
earlier this same day, but the discussion was in more specific 
terms and included what appeared to be more in the nature of 

. suggestion of the Carrier com’ ittee's reaction to various pro- 
visions in the August 2 document, as compared with the limitation 
of the morning session to questions of clarification, 


It was proposed strongly by the Committee members that “irregular 
employees" should not have a right, under Paragraph C, to jobs which 
would otherwise be blankable. Mr. Wolfe emphasized the Carriers 
position that provision covering this matter must be included along 
the lines of the provision in the last sentence of Paragraph 3 in 
Part Il of the Carrier document of July 28, 1963. 


Mr. Wolfe supplied detailed figures, based on a report which he had 
just received, of the number of employees hired since November. 25, 
1959, and up to a date about 60 or 90 days ago. Figures were also a 
supplied on the number of firemen with less than 10 years’ seniority, 
and so forth, 


There was extensive and intensive discussion of the provisions in 
Paragraph Bel-(a) of the August 2 document, Mr. Wolfe stated that 
"there are not enough jobs here." He indicated that there would not be 
more than a total of 1200 jobs covered by the provisions in Bel-(a), 
He advanced strongly the position that the third trick yard jobs are 
no different, so far as safety factors are concerned, from first and 
second trick yard jobs. 


There was similarly extended discussion of the effect of Parae 
graph Be2, It was indicated that the reference here to branch line 
jobs would probably apply to about 1200 jobs, that there would be 


2-2 


about 500 "second trick yard service jobs" covered by the provision in 
Subparagraph ii, and that there would be approximately 4300 “local 
freight service jobs" covered by Subparagrapbh iii, 


Mr. Wolfe indicated that it would be necessary to specify that 
the provisions in Paragraph Be4 would be applied as an exception to 
the provisions in Paragraph B-3-(a) and B-3-(b). He also stated that 
a carrier should be able to blank jobs if none were left in the categories 
covered by Bel and B-2, 


Mr. Wolfe stated that the reference in Paragraph Be3-(c) to 
jobs involving the switching of occupied passenger equipment 
apparently reflected what he considered to have been a relatively 
unimportant part of some previous negotiating discussion and that 
the Carriers would not consider this provision as being well founded, 


Mr. Wolfe indicated the feeling that the provision in Paragraph 
B-3~(d) should be limited to yard engines, in view of similar treate 
ment of the dead man control point by the PRC and Emergency Board 
154, 


Mr. Wolfe also indicated that in the Carriers’ judgment the pro- 
vision in Paragraph B-3-(e) regarding jobs on which more than two units 
of motive power are used should be limited to yard jobs. 


Mr. Wolfe stated that in the Carriers’ discussion of the August 
2 document they would be assuming, throughout such discussion, a two= 
year period, as distinguished from the three-year period suggested 
in the document as an alternative. 


Referring to Paragraph B-5, Mr. Wolfe stated that it would be the 
carriers' position that whatever percentage might be included here 
“should be a guarantee." 


Mr. Wolfe stated that the Committee had "nothing more to say 
about Paragraphs C-1 and C-2," but that there would remain the 
question about the rights of irregular employees under Paragraph C-3, 


Mr, Wolfe stated that the Carriers’ position with respect to Para~- 
graph D would be that there should be finality provided for with respect 


36 


to the action and recommendations of the J oint Board, as had been 
provided in my recommendation of July 5. It was notéd that this 
would also affect the matter of the proper form for paragraph E, 


W. Willard Wirtz 
Secretary of Labor 


September 16, 1963 


Buibdit 0 
August 2, 1963 


Fireman (Helper) Issue 


A. It is agreed that during the period from August 15, 1963 to (eEEbeee 

August 14, 1968; ome 

1. No new hiring of firemen (helpers) need take singe except as 
provided in this agreement. 

2. All present firemen (helpers) who were hired prior to Whig! Ed "G6 

and who have been employed regularly since 

that time shall retain their job rights, a8 provided in Paragraph 
CG, below. . 

Firemen (helpers) who obtained employment on or after 
May 13 9b or who have not been employed 
regularly since that time may have their employment terminated, 
with such benefits as they may be entitled to under Paragraph C, 


below. 


A carrier may, to the extent and in the manner provided for 


in Paragraph B, below, blank a fireman (helper) job when it 
becomes vacant, if filling the vacancy would require a new 
hire and if blanking the job will not unduly endanger safety or 
unduly barton cthes employees. 
B. Blanking of Jobs 

1. If no fireman (helper) on the fireman (helper) seniority list 
is available to fill a fireman (helper) job, the carrier may blank 
the job if it 1e in the following categories, proceeding through 


22-6 
these categories in the order they are set out in (a) below, subject - 
to the procedure prescribed in (b) below: 7 
(a) Categories: | 
i - First trick yard service jobs which are primarily —, 


jobs"* or "classification jobs." 


ii = Second trick yard service jobs which are primarily 


*hump jobs” or "classification jobs." 
Mi & First trick yard service jobs:(other than "hump jobs” : 
or "classification jobs") which include no significant . 
amount of belt line, transfer-interchange, “or indus 
trial switching. | 
_(b) Procedure: ; fey Bate 
Notice of the blanking of such a job shall be gies yt 
carrier to the brotherhood involved. ¥ the brotherhood gives 
notice within five days that it protests such blanking on the 
ground that the job does not come within the description of 
Paragraph Bel({a) above, or that the sequence provided for 
has not been followed, the parties will attempt +o ceive 
the difference by negotiation. If the difference is not re- 
solved by negotiation within fifteen days from the receipt Of oan 
such notice, the matter may be referred by the brotherhood wings 
to a Special Board of Adjustment, to be established under 
the Railway Labor Act to determine whether the job involved 
comes within the coverage of Paragraph B-I(s), and whether 


*~ 
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whiny . “ee 
the sencanas provided for has been followed. The job shall re- 
. main vacant during the course of this procedure, The yety y, 

2, If no fireman (belper) on the fireman (helper) seniority sts 
available to fill a fireman (helper) job, the carrier may blank x 
the job if it is in the following categories, proceeding through $ 
these categories in the order they are set in (a) below, if all 
jobs on the property which are covered by Paragraph Bel have 
been blanked, and if it is determined by the procedure prescribed 
in subparagraph (b), below, that the blanking of the job will not 
unduly endanger safety or unduly burden other employees: 

(a) Categories: 


i « Branch line jobs on which the preponderance of time on . 


duty is between 7:00 a.m. and 7:00 p.m. 


a, 
Zz 
\ 

| 


{i @ Second trick yard service jobs (other than "hump jobs” 
or "classification jobs") which include no significant. 
amount of belt line, transfer-interchangs, or induse 

| {Md @ Local freight service jobs on which the preponderance 
of time on duty is between 7:00 a.m. and 7:00 p.m. 
(b) Procedure: | . 

‘Notice of the proposed blanking of s job covered by this 

Paragraph Be shall be given by the carrier to the brother= 

heod involved. If the brotherhood gives notice within five 

days that it protests such blanking, it must be prepared 


See 

ieee 

. st fe 
wt he me ‘we 


to satabiteh that blanking the job yi borden 
Other employees. The parties will attempt to resolve 
the difference by negotiation, If ':e difference is not 
resolved by negotiation within 8 en days from the . 
receipt of such notice, the ma* may be referred 
by either party to a Special Bc of Adjustment, to be 
established under the Railway . + Act to determine 
whether blanking the job would unduly endanger safety 
or unduly burden other employees. The Special 
Board shall issue its determination, which shall be. 
accepted by both parties, within 30 days from the date 
of referral of the matter to it, The job shall not be 
blanked until this determination is issued, 
3. Jobs in the following categories may not be blanked except by 
: agreement of the carrier and the brotherhood: — 
(a) Road (through and local) freight jobs other than those referred t> 
in Paragraph B-2(s), above, * 


7 ono fo). Yard service jobs other than those referred to in Parsgraphe, 


Bel(a) and Bo2(a), above, 
Aiadliaa oa : 
(c) Any jobs involving ne SmCeanS of occupied passenger 
equipment. 
(4) Any jobs on locomotives which are not equipped with deadmas. 
contro opegatvue Conds fiom, oO 


-—- (e) Any jobs on which more than two units of motive power are used, 


ogo 
The provisions of this subparagraph 3 ‘shall be limiting on sube 
paragraphs 1 and 2 above if there is any conflict between them. 
4. Where a fireman (helper) job which cannot be blanked under 
Paragraph B becomes vacant, aind there is no fireman (helper) 
available to take this job on a seniority basis, but there are 
firemen (helpers) employed on jobs which are covered by 
Paragraph Bel, PR Rs a made pb ncieilag 
transfer of a fireman (helper) from one of those jobs to the 
job which is vacant; ov-in-the-altesnative-the-job-mey-be-bienked 
Ba2(b}-that-oveirbianking-will-net-ondenger-satety oY Ufdity 
VaTAEN OEY SI pioyeen 
5. If the number of jobs blanked under sub-paragraph 1 and 2 of 
this Paragraph B equals uA. (4 per cent of the fireman 


(helper) jobs in road freight and yard service of a carrier 
besedu pea €26ge'N) 300 hiding wt 
i no 


on August 1S /7b 3 tiarevevespecitios), 09 Fhe 27, 
e 


4 
. 3b 
additional jobs will be blanked during the period of this agree- 2 4 


ment except by agreement of the carrier and the brotherhood. tg 


C. Employee Job Rights 


1, All firemen (helpers) with ten years or more seniority as of 


x f 
August 15, 1963, except those covered by subparagraphs Y/and 
4 


&, below, shall retain their job rights as they would have ex- 


isted on that date if this agreement had not been entered into. 
2. <All firemen (helpers) with less than ten years of seniority as. 


-6-: 


of August 15, 1963, except those covered by subparagraphs /. andZ, 


below, shall retain their rights to firemen's (helpers') employment 
unless and until offered, by the carrier involved, another comparable 
job for which they are, or can become, qualified. This job offer 
shall carry with it relocation expenses if moving is involved, 7 
and the continuation of accumulated seniority rights toward such 
purposes as vacation and other applicable benefits, and guaranteed 
earnings, for a period not exceeding five years, equal to the come 
pensation received during the last twelve months in which com- 
pensation was received prior to the date of transfer. Such offers 
of jobs shall be posted and made available to all qualified firemen in 
order of seniority, after first being posted for bidding in the 
appropriate seniority district. If no senior man elects to. trans- 
fer, the most junior man then on the fireman's roster must accept 
the transfer or resign with one half the severance allowance to 
| which he would be entitled if his employment rights «ere terminated. 
Firemen (helpers) who obtained employment prior to Ave EA 76! 
and whose average monthly earnings from raile 
road employment have not exceeded —<2OO duking the 


24 months ending with July, 1963, may have their 


employment. rights terminated, with a severance allowance 

equal to 100. per cent of their earnings since [7V IS 49S 
ge Aug 15 454: 

or. they may. choose to remain on 4 seniority list with preferen- 


tial hiring rights for such jobs as may become available and for 


which they are qualified. 
4. Firemen (helpers) who obtained employment prior to Aug IS Oy | 6 
but who have not performed service as 
engineers or ‘firemen since Aivous rs Sf / 96 / » may be 
4 ¢ * age ° 
- terminated, with no severance allowance. é wt Leg fr? of Coen py, 
1 Retihin4d hig hy 
D. A National Joint Board will be established immediately, to be &, 


composed of one representative of the B. of LL E. » one rep- 


resentative of the B. of L. F. and E., and two representatives of 


the carriers, 

This Joint Board shall make an intensive and continuing study 
of the fireman (helper) issue and of the Susesietes which develops 
under the administration of this agreement. | 
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The Joint Board shall on or before (Eebruary 15, 1965, oe 


Pobruery-t57-1966) prepare and issue to the parties a report on 

the experience under this agreement and recommendations for 

the future handling of this issue. The parties will thereupon enter 

into negotiations, with the assistance of the National Mediation 

Board if any party 0 requests, for the establishment of a rule . 

covering this issue for the period following the expiration of this 
. Agreement. a 1968, 

If no agreement has been reached by (July 15, 1965, ew-July 

t76IQ, the Joint Board will so advise the National Mediation 


* Board, 


E. It is agreéd that the Section 6 notices of November 2, 1959 and 
September 7, 1960, relating to the fireman (helper) issue, shall 
be held in abeyance, and that. any party. shall be free, as of 


1963 
( August14, Deemeontenqemnbtyaintet), to reassert its position 


under such notices and to take such action as would be permissible 


if this agreement had not been entered into. 


Firemen (helpers) will be hired and used as provided in the 
1950 National Diesel Agreement and the Arbitratiqn Award dated 
13, 1954 except as expressly provided in B-la and B-2-8 of 


A Carrier may, to the extent and in the manner provided for in Parae 
graph B, below, blank a fireman (helper) job when it becomes vacant, 
such blanking the in 


providing | will not exceed percentage 

BeS below, if filling the vacancy would require a new hire and if 
dlanicing the job will not unduly endanger safety or unduly burden 
other empicyees. 


| Add To Paragraph B-1-b The Following 


Change First Paragraph of Section D as Follows 


A National Joint Board will be established immediately, to be come 
of one representative from the B. L. Eo, two representatives 
‘from the Be Le PF. & Ee, and three representatives of the carriers. 


Meeting with Carrier Committee 
August 10, 1963; 10:00 A.M. 


(This Memorandum is prepared from notes 
taken during the meeting. It covers only certain 
relevant and material items discussed. ) 


Present: Wolfe, Geherin, Hallman, McRee, Wirtz, Reynolds (2). 


. 


I raised the question, which had come up in my discussion 
with the Organization representatives, whether there should be 
included in the agreement a provision providing for the continued 
effectiveness of the 1950 Diesel Agreement, except as the applica- 
tion of that agreement would be changed by the new terms agreed 
upon, The members of the Carrier committee indicated strongly 
that they would consider such a reference neither necessary Or © 
appropriate. 


There was specific discussion of the provisions of Paragraph 

B-lea. The Carriers' representatives indicated their feeling that 

the reference to belt line, transfer interchange or industrial switch ing) 
_ should be eliminated, and that all firgt and second trick yard service j 

should be included. I inquired as to whether this would mean that all 

carriers would have a very substantial percentage of reviewable jobs. 

This question was answered in the affirmative. I asked how many 

first and second trick yard jobs there are. The answer was that 

there are approximately 11, 000 such jobs in Class I railroads and 

approximately 14, 000 jobs on all railroads. 


There was discussion of the appraisal which had been made 
by the Organization representatives that there should be a penalty 
provision included in Paragraph B-l-b. Mr. Wolfe indicated that 
the Carriers would consider such a penalty provision inappropriate. 


Mr. Wolfe indicated that the provision in Paragraph B-3-c, 
relating to jobs involving switching of occupied passenger equipment 
‘makes no sense."' It was also suggested that B-3-e should be 
eliminated. 


Mr. Wolfe suggested that it would be necessary to make 
changes which would make the principle of Paragraph B-4 
apply as between B-l and B-2 situations and also as between 
the sequenceswithin B-1 and B-2. 


There was an extended discussion of whether the provision 
in B-5 is consistent with the recommendation of Emergency Board 
154. The Carrier committee members indicated that they con- 
sidered it inconsistent, I stated my position that the percentage 
2's contemplates the use of a percentage figure which would 
represent the best possible and fairest approximation of what the 
effect of the Emergency Board recommendations could be expected 
to be during the first two or three years of its application. 


Turning to Paragraph C, there was another extended dis- 
cussion of the necessity, in the Carriers' view, of making a 
specific provision to prevent irregular employees claiming fire- 
men jobs: I noted that the language used in the August 2 document, 
Paragraph C-3, parallels exactly the Emergency Board recommenda: 
tion, I indicated my own thought that some clarification of these 

- protective condition provisions is desirable and that, in my judge- 
ment, this is recognized by both parties as warranting further 
attention, There was general acquiescence in this suggestion by 
the committee members, although they retained their position 
that the implications of the language used by Emergency Board 154 
are sufficiently clear that no major change would be needed, There 
was also passing reference in the course of this discussion to the 
suggestion which the Carriers had made of their willingness to 
consider a broader attrition approach to this whole problem, con- 
ditioned on the substitution of this approach for the case-by-case 
safety review approach taken by the Emergency Board, 


Mr. ‘Wolfe raised the point that the protective condition pro- 
visions should include specific protection against a claim that a 
job should not be blanked because of the availability of a fireman 
to do it after his regular work is done. 


There was some limited and superficial discussion of Para- 
graph D, Mr. Wolfe expressed again the Carrier position that 
there would have to be provision for finality here and made a 
passing reference to the feeling that the way to treat this problem 
would be to make an agreement here covering the entire future. 


wae 


In view of some of the questions which had been raised, 
I asked Mr. Wolfe whether the Carriers' position with respect 
to the essential features of the August 2 document will be such 
as to be inconsistent with the central thought of a "two or three 
agreement.'' He replied that this will not be the case, 


IT inquired specifically about the Carrier position regarding 
the percentage limitation in Paragraph B-5. He replied that this 
position would be stated on August 12, adding that this would be 
related to the disposition of the questions of what re would be 
covered by Paragraphs Bel and B-2, 


QD). Wibland 
W. Willard Wirtz 
Secretary of Labor | 


September 16, 1963 
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Exhibit R’ 
Avgust 14, 1963 


HEMORAIDUN TO: Secretary of Labor W. W. Wirtz 


FRG!: Brotherhood of Locomotive Ingineers and Brotherhood of Locomotive 
Firemen & Enginemen : 


In our respective commmications to you dated August 4th and 5th, 1963, 
we advised you we accepted your proposal of August 2, 1963 as the "basis 
for a negotiated agreement” and "to implement, with necessary clarification, 
the suggestions into an agreement". 


As was recognized by you and Messrs. O*Neil. and Sdawards, we nave 
accepted your proposal of August 2nd in good faith. & the basis of our 
subsequent discussions, our agreement reneins intact end the items listed 
herein are offered as suggestions for clarification of the principles of 
your August 2nd paper. Each item listed herein has been previously discussed 
with you and we believe you will find all such items as embodied in the 
attached revised draft, completely in line with such previous discussion. 


Specifically: 


We accept the intent and principles of A and have revised A-l to clarify 
the intent. A-2'and A-3 have been consolidated in accordance with your 
suggestion, waile A-4+ represents the result of our discussion with you on 
August 9, 1963. 


for "primarily" plus the 
amount" in line with practice 


In Bel-d we have indicated recipients of the contemplated carrier notice 
and have increased the time periods from 5 and 15 days to 10 and 30 days 
respectively, while adding the Special Board time requirement to make this 
paragraph compatible with B-2-b. 


In Be2 we have changed “on the property” to "on the seniority district". 
In BeOea ve have repeated the definition of "no significant amount" and. 
the Hote reflects our discussion of the intent with respect to Branch Local - 
_ end Local freight jobs. . : 

Be2=b, a8 vevised, is made comparable to Bel-b. 

Be3ec is clarified by the addition of "handling or". 

Be3-d is clarified by the addition of "in operative condition". 


alternative, we have 
Dlankable jobs to non-blankab 


Be5. We hove stipulated date end 12 month period for determining 
average number of jobs. ie 


e 


=2- 


C. We are in accord with your scenes recognition that the several 
sections of C do not, as they stand, appear to provide protection and 
options to the affected employees in direct proportion to their seniority, 
iength of service and regularity of employment. 


C=2. We have endeavored to clarify, on the basis of our discussion 
with you, the intent of “comparable job" and have added the requirement of 
compensation for employees "qualifying" for such jobs. 


Ca, In on effort to assist equality of opportunity for affected 
employees and to avert foreclosing the use of experienced employees, we 
have suggested opportunity for affected employees to be smecliaxed before 
hew entrants are hired, 


De. We have followed your suggestion that representation on the National 
Joint Board be on an “equal number" basis. 


E. We have added a final paragraph, as discussed with you, to foreclose 


either perty frustrating the proposed Agreement through resort to other proe. 
cedure for dispute resolution. : 


In gumery: 


We remain in accord with the principles set forth in your proposal, 
namely : 


1. The principle of the application of Categories and the listing 
of a sequence of the variety of jobs to be exposed for elimination. 


2. he principle of applying the criteria of Safety and Burden of 
Work to those exposed Categories of jobs. 


3. The principle of attrition and protection. 


4, The principle of limiting the number of jobs to be. blanked during 
_ the term of the agreement, together with the limitations expressed in 
Paragraph Be5. 


5. The principle of a term agreement. 


6. The principle of a National Joint Board without provision for 
third party participation. 


Kis clearly tndtoates to you xd to the Management Comthtes, we have 
provided dates in the areas where you contemplated that being done and we 
regard those dates as being matters for negotiation. We sinilerly regard 
the figures supplied in Paragraph B-5. 


As likewise indicated during our discussions, we do not foreclose 
discussion of the sequence of job classifications in Paragraphs B-l and B-2 . 
Se: 120g 98) Se aero, seme eree Uae mesnenn are cverer ees 


e 
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We understood that the carriers had also accepted your August 2nd 
Proposal and on that basis an 


they do not accept your August 2nd 
agreement. We hope that you will 
from pressing further in 


Fireman-Helper Issue 


Wita Changes Discussed with BLI-BLF & TF 


A, It 4s agreed that during the period fram August 15, 1963, to August 15, 


"2. Fireman-Helpers will be hired and used as provided in the May 17, 

"1950, Hational Diesel Agreement and the Arbitration Avard dated 
April 13, 1954, in accordance with their existing . aterpretations 
ana application excepting as expressly othervise provided in Para- 
graphs Bel(a) ond Be2-(a) of this Agreement. 


All FiremaneHelpers on the seniority list as of “ne date this Agree= 
ment is signed shall retain their job rights subject to the pro- , 
visions of Section C below. 


A carrier may blank a fireman-helper job when it becones vacant, to 
the extent and in the manner provided ae in Section 3 below, Pro= 
viding such blanking does not exceed the Limitation specified in 
Paragraph B-5 if filling the vacancy would require a nev hire end 
ir blanking the Job vill not untuly endanger safety or unduly burden 


other employees. 


Be Blanking of Jobs 
1, %I¢ no fireman-helper on the fireman-helper seniority list is 


available to fill a fireman-helper job, the carrier may blank 
the job if it is in the following categories, proceeding through . 


these categories in the order tiey are set out in (a) below, subject to the 
procedure prescribed in (b) below: 
(a) Categories 

i » Pret teick yard service jobs which are principally “hump jobs" 


ox "classification joos". 

if © Second trick yard service jobs which are principally “hump jobs” 
or “classification jobs". es 

iit © First trick yard service jobs (other than "hump jobs" or "classic 


fication jovs") which include no significant amount of belt line, 
transfer-interchange, or industrial switching. 
Note: A job shall be considered to have a significant amount of 
belt line, transfer-interchange, or industrial switching when 25) 
ce nore of the tine is normally spent in such vorke Independent 
yard ‘assignments on which the preponderance of time on duty is 
between 7:00 awm. and 7:00 pom. are included in i and iit above. 
(>) Procedure , 
Notice of the blanking of such a job shall be given by the carrier to the 
Local Chairman of the Brotherhood involved and carrier shall furnish copy 
of such notice to the General, Chaimean of that Brotherhood. If the trother- 
hood gives notice within ten days that it protests such blanking on the 
ground that the job does not come within the description of Paragraph B-1-( 
above, or that the sequence provided for has not been followed, the parties 
wild attempt to resolve the difference by negotiation. If the difference 
is not resolved by negotiation within thirty days from the receipt of such 
" notice, the matter may be referred by the brotherhood to a Special Board of 
Adjustment, to be estabitshed under the Railway Labor Act to determine whett 
the job involved comes within the coverage of Paragraph Bal-(a) and whether 
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tne sequence provided for has been followed. The job shall renein vacant 


during the course of this procedure. The Special Board shall issue its 
determination, which shall be accepted by both parties, within 30 days 
the date of referral of the matter to it. 3 
In event the Special Board of Adjustment finds that such job should not 
have been blanked, the Special Board of Adjustment will in its award 
a finding sustaining the payment of claims to the individual who should no 
have been terminated or, sustaining claim for senior man on appropriate 
fireman's extra board, whichever tae case may be, in the amount the job 
would have earned had it not been improperly blanked. 
If no fixemenhelper on the firensn-helper senfority list is available to 
£11) a fireman-helper job, the carrier may blank the job if it is in the 
following categories, proceeding through these categories in the order 
they are set out in (a) below, tf all jobs on the seniority district vhich 
are covered by Paragraph Bel have been blanked, and if it is determined by 
the procedure prescribed in subparagraph (b), below, that the blanking of 
the joo vi not widwly endanger safety or unduly burden other employees: 
(a) Categories 
i = Branch line jobs oa vaich the preponterance of tine on duty is 
between 7:00 a.m. and 7:00 p.m. as 
ii Second trick yard service jobs (other than "hump jobs" or 
“classification jobs") which include no significant amount of 
belt line, transfer-interchange, or industrial switching. 
Local freight service jobs on which the preponderance of time 
oa duty is between 7:00 a.m. and 7:00 p.m 
Note: A job shall be considered to have a significant amount 
of belt line, transferainterchange, or industrial switching 
when 25% or more of the time is normally spent in such work. 


Saco 


Branch line jobs per i above are those so designated as of 
August 1, 1963. Local freight service jobs per iii above are 
tose identified as such as of August 1, 1963, and this para- 
’ graph iif is not intended to apply to through freight runs which 
are paid the local rate of pay by reason of the application of 
conversion rules. 
(b) Motice of the blanking of such a job shall be given by the carricr 
"to the Local Chairman of the Brotherhood involved and carrier shall 


furnish copy of such notice to the General Chairman of that Brotherhood. 


If the brotaerhood gives notice within ten days that it protests 
such blanking, it must be prepared: 


“he 
to establish that blanking the joo will unduly endon er safety 
or unduly burden otaer employees. The parties will atterpt to 
resolve the difference by negotiation. If the difference is not 
resolved by negotiation within thirty days from tae receipt of 
such notice, the matter may be referred by cither party to a 
Special Board of Adjustment, to be established under the Rail- 
way Lavor Act to determine whether blanking the job would unduly 
endanger safety or unduly burden other employees, or whether, it 
this is in issue, the other conditions of this Duvacvers Be2 have 
been satisfied. ‘he Special Board shall issue its determination, 
which shall be accepted by both parties, within tairty devs from 
the date of referral of the matter to it. The joo shall not be 
blanked unless and until a determination upholding the carriers 
right blank it is issued. 

3. Jobs in the following categories may not be blanked except by agreee 

ment of the carrier and the brotherhood: | 


(a) Road (through and local) freight jovs other than those re- 


ferred to in Paragraph Be2-(a), ebove. 

(b) Yard service jobs other than those referred to iu Paragraphs 
Bele(a) and Be2-(a), above. 

(c) Any jobs involving the handling or switching of occupied 
passenger equipment. _ 

(a) Any Joba on locomotives vhich are not equipped with deadman 

’ gontrol in operative condition. 
(e) Any jobs on vbich more than two units of motive power are used. 
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The provisions of this subparagraph 3 saall be limiting on sub- 
paragraphs 1 ond 2 above if there is any conflict between then. 
Where o fizeman-helper job whica cannot be blanked under Section 
B becomes vacant, and there is no firenan-belper available to - 
take this job on a seniority basis, but there are firemen-helpers 
employed on jobs which are covered by Paragraph Bel, arrangements 
shall be made requiring the transfer of a firemanehelper fron 
one of those joos to the job which is vacant. 


If the number of jobs blanked under sub-peragraphs 1 and 2 of 
this section B equals sixteen per cent of the fireman-helper jobs | 
in road freight and yard service on e seniority district on 
August 15, 1963, based on the average M-300. Midemonth count for 
the tvelve months prior thereto, no additional joos will be 
blanked duxing the period of this agreement except by agreement 
of the carrier and the Brotherhood. 


Job Rights 


2. All firemenehelpers with ten years or more seniority as of 
August 15, 1963, exept those covered by sub-paregraphs 3 and 4 
below, shall retain their job rights as they vould have extsted 
on that date if this agreement had not been entered into. All 
firenen-helyers vith less than ten years of seniority as 


== 
of August 15, 1963, except those covered by subparagraphs 3 ond & 
below, shall retain their rights to firemen's (nelper's) employment 
unless and until offered, by the carrier involved, another comparable 
job for which they are, or can become, qualified. This job offer — 
shall carry wita it relocation expenses if moving is involved, and ~ 
the continuation of accumilated seniority rigats toward such pur= 
poses as vacation and other applicable benefits, and guaranteed 
earnings, for a period not exceeding five years, equal. to the come 
pensation received during the last twelve months in which com- 
pensation was received prior to the date of transfer. Such offers 
of jobs shall be posted and made available to all qualified firemen 
in order of seniority, after first being posted for bidding in the 
sppropriate seniority district. If no senior man elects to trans- 
fer, the most junior man then on the fireman's roster mist accept 
the transfer or resign or be terminated with one half the severance 


allovance to which he would be entitled if his employment rights 


vere terminated. 
Note: "Comparable" as used in this Paragraph 2 means a job as fireman, : 
brakeman or clerk. An employee moved to such a c mparable job shall 
be fully compensated for all time required to become "qualified." 


Firenenshelpers who obtained employment prior to August 15, 1961, 

and whose average monthly earnings from railroad employment have 

not exceeded $200 during the twenty-four months ending with July, 

1963, may have their employment rights terminated, with a severance 
allowance equal to 100 per cent of their earnings since August 15,1959, 
or they may choose to remain on the seniority list with preferene 

tial hiring rights for such Jobs as may become available and for 


fo 


witch they are qualified. , 
Firemen-helpers who obtained employment prior to August 15, 1961, 
but who have not performed service as engineers or firemen since 


August 15, 1961, may be terminated, with no severance allowance 


but with preferential re-hiring rights. 


. A National Joint Board will be established immediately, to be composed 
of an equal number of representatives of each party. . 
is Joint Board shall make an intensive and continuing study of 
the fireman-helper issue and of the experience which develops under 
the administration of this agreement. 

Te Joint Boand shall on or before February 15, 1968, prepare and 
issue to the parties a report on the experience under this agreement 
and recommendations for the future handling of this issue. The 
parties will thereupon enter into negotiations, with the assistance 
of the Hationel Mediation Board if any party so requests, for the 
establishment of a rule covering this issue for the period following 

"the expiration of this Agreement. , 

Te no agreenent has been reached by July 15, 1968, the Joint Board 

_ wAll so advise the National Mediation Boar. 


= 


B. It is agreed that the Section 6 notices of November 2, 1959, and 
September 7, 1960, relating to the fireman-helper iscue, shall be 
held in abeyance, and that any party shall be free, as of August 14, 
1968, to reassext its position under such notices and to take such 


action as would bo permissible if this agreement had not been entered 
into. : 


It is understood that, during the term of this Agreement, neither 
party will submit ex-parte disputes covering the employment or none 
employment of Firemen-Helpers to the First Division NRAB. 


i 
! 
é 
| 
| 
! 
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Meeting with Carrier and Organization 


Committees 
August 12, 1963 


(This Memorandum is prepared from notes taken during the meeting. It 
covers only certain relevant and material items discussed. ) 
Present: Full BLE and BIFE committees; Carrier committee; Wirt (auring 
part of meeting only), Reynolds, O'Neill. 
Me. Wolfe stated the Carrier position regarding the August 2 
document as including the following: 
-- Par. B-l-(a) 
trick yard jobs and py eliminating the ‘exclusion of jobs 
including belt-line, transfer-inter 


switching. Mr. Zimmerman inquired as 
Carriers would consider putting these jobs in B-2. 


Mr. Wolfe replied in the negative. 


e- The Carriers would accept, in general, the sequence and 
minor modifica- 


review features of the document, subject to 
tions. 


ue All categories of jobs not in B-1 would have to be in B-2, 
except that through freight jobs could be considered not 


reviewable for first 18 months. 


se No overall percentage limitation could be considered. 
(Par. Be5) 


-- Paragraph D would have to include provision for final and 

: binding determination. 

-- Some modification or clarification of Paragraph C would ve 
necessary, but its provisions are acceptable in principle. 


qhis position was stated by the Organization representatives to 
be in their judgment inconsistent with the pasic &) of the August 2 
document, and accordingly unacceptable to the Organizations. 
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Both parties had indicated acceptance of the position that 
the removal of crew members should be subject to a "full 
attrition" rule; but the details of such a rule had not 
been worked out. 


Paragraph B had been taken, for inclusion in the August 2 
document, directly from the Organizations’ July 2 proposal 
(except for the provision including review of "one-and-two" 
situations on branch line and "secondary main line" jobs). 
The Carriers' expressed acceptance of this document (except 
for its exclusion of review of "one-and-two" situations) 
was as to its substance rather than its form; and the 
Carriers' document of August 11 (see Exhibit I) raises 

some questions of form. 


There was no definitive discussion or agreement regarding 
-the period of the proposed agreement. The Organizations 
had proposed three years but had stated that this was sub- 
ject to further negotiation. 


The Carriers had indicated that they would not accept the 
“non-final" form of Paragraph C. 


Statement to the Parties 
I am submitting to you papers regarding the Fireman (Helper) and Crew 


Consist issues. 

These papers identify the areas in which, in my judgment, there is the 
largest possibility of agreement being reached on these issues. 

The papers are based on previous recommendations made in this case 
and on the public, or exchanged, statements of the parties. Where there is 
anything in these drafts going beyond, or falling short of, these recom- 
mendations and public statements, the addition (or subtraction) is my own and 
reflects no representations made to me by any party. 

‘ ‘These are not recommendations for final settlement. I do: strongly urge, 

towever, that negotiations proceed promptly from these Laggestions. Mediation 


sessions will be arranged, to start tomorrow, Saturday, August 3, and to 


continue until agreement is reached or until it is clear that agreement canno 


be reached -- and why it cannot be reached, 


August 2, 1963 
Crew Consist Issue 


It is agreed that the crew consist issue, involving road and yard crews 
other than engine service, shall be remanded to the local properties for 
further negotiations, but that unless and until agreement is reached on a 
particular local property, the consist of such crews shall be determined 
during the period from August 15, 1963 to (either: August 14, 1965 or 
August 14, 1966) in accordance with the terms of the Provisional Rule 
set out in Paragraph B, following: 

B. Zronisional Crew Conater (ipad and Yard Creve other chan Pogine Service) 

@: é 
1. The Consist of Crews in all classes of Road Freight and Passenger 
Service: (excluding Short Turnaround Passenger Service) shall consist 


of one (1) conductor and two (2) brakemen. 


The Consist of Crews in all classes of Yard Service, including 
Belt Line, interchange, and transfer service, shall consist of 


one (1} conductor (foreman) and two (2) brakemen (helpers). 


On railroads where there are now provided by rule, practice or 
otherwise, for more or less than two (2) brakemen in Road Service 

or for more or less than two (2) brakemen (helpers) in Yard Service, 
end on branch lines and secondary main lines, such crew consist shall 


temain unchanged subject to guidelines agreed to as set forth in 


paragraphs 4 and 5, and the procedures prescribed in paragraph 6 


of this rule. 


4. In general: 


a. The crew consist must be adequate to provide assurance of 
safe operations. 
The crew consist must be adequate to avoid placing an 
unreasonable burden or workload on the members of the 
crew. 
Account will be taken of whether there have been recent | 
changes in operating conditions which warrant a change 
in crew consist, although this factor alone will not be 
controlling. . 
Account will be taken of the general practice regarding | 
the consist of crews in comparable situations on the 
property and in the industry, giving due attention to 
practices on connecting lines. 
Account will be taken of any special condition which is. 


said to exist on the property. 


5. In particular: 
The following factors will be taken into account in determining 


what crew consist is adequate: 
a. In passenger road service: 
«+ The amount of baggage and storage mail to be handled, 
on and off the train at intermediate stations by 


the train crew. 


«- The number of revenue passenger cars handled in the | 


train and passenger count. 


a. ia 


-- The method of handling passenger transportation (tickets), 
-- The number of passengers boarding and leaving the train 
at intermediate stations. 
Duties required other than the above. 
Requirements of carriers’ operating rules and 


instructions. 


In road freight service: 


e- The amount and nature of work to be performed en route. 
e- The length of train, in context with the amount and 
nature of work to be performed en route. 
Time limitations applicable to the particular assignment. 
Duties required in compliance with carriers’ rules and 
instructions. . 


Physical characteristics of the line to be traversed and 


areas where switching or industrial work is to be performed, 


including grade and weather conditions. 
Number of highway, street, road, railroad or other crossings 
or intersections to be protected. 


State, county or municipal regulations. 


c. In yard service: 


e° The amount and nature of work to be performed, 
~- Volume of work considered in context with applicable 


service time limitations. 


Pay hae 
Physical characteristics of the tracks and areas where 
switching and industrial work is to be performed, 
including grade and weather conditions. 
Number of highway, street, road, railroad or other 
crossings or intersections to be protected. 
State, county or municipal regulations. 


Requirements of carriers' operating rules and instructions, 


6. If it is considered by either management or the organization that an 
overmanning or undermanning situation exists as per paragraph 3, the 
guidelines set forth in paragraphs 4 and 5 must be adhered to by both 


parties before any change can be made. 


In the event that any dispute or controversy arises concerning the 
application of any of the provisions of the guidelines in paragraphs 4 
and 5, which is not settled by the Carrier and the authorized representa- 
tives of the employees involved, it may be referred Sy either party to 

a Special Adjustment Board selected in the following manner: One (1) 
member to be selected by the representatives of the employees and 


one (1) member to be selected by the carrier. The selection, as 


referred to herein, must be made within thirty (30) days' after notice 


served by either party to the other, These two shall endeavor by 
agreement within ten (10) days after their appointment to selecs the 
neutral board member. In case they are unable to reach agreement within 
ten (10) days, the National Mediation Board will be requested to appoint | 


such neutral board member in accordance with the provisions of the 
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Reilwzy Labor Act, as amended, who shell be the Chairman of the Board. 
Each separate dispute will be decided on its merits and no change shall 
be made in the Crew Consist pending the decision of the Board, Decisiorx 
rendered by this Board in these disputes will be accepted by both 


parties. 


The parties will assume the costs and expenses of their respective 


representative; the costs and expenses of the neutral member will be 
assumed by the National Mediation Board. Any incidental expenses not 


paid by the Mediation Board will be assumed equally by the parties. 
Special arrangements shall be made to expedite each such dispute. 


No employee employed or having an employee relation with the carrier on 
the date of this agreement shall lose his employment or employee 
relations’ by reason of this agreement. Such employees shall be known 


es "protected" employees for the purposes of this agreement. 


Showld a position be determined by the processes of this agreement to 
be unnecessary, it may not be blanked on any day when to do so wuld 


result in a "protected" employee being deprived of employment. 


No change shall be made in crew consists except as provided in this 


agreement, 


C. A National Joint Board will be established immediately, to be composed of or 
representative of the 0. of R.C., one representative of the B. of R.T., one 


Zapreeentative of the S.U. of N.A., and three representatives of the carrier: 


16 


Taiz Jeint Board shall make an intensive and continuing : udy of the crew 


coa3iat issue and of the experience which develops under the administration 


of this egreement. 


If by (either: February 15, 1965, or February 15, 1966) local agreement haz 
not been reached on all or virtually all properties, the Joint Board shall 
prepare and issue to the parties a report on the experience under this 


agreement end recommendations for the future handling of this issue. 


The parties will thereupon enter into negotiations, with the assistance of 
the National Mediation Board if any party so requests, for the establishment 


of a rule covering this issue. 


If no agreement has been reached by (July 15, 1965, or July 15, 1966), the 


Joint Board will so advise the National Mediation Board. 


It is agreed that the Section 6 notices of November 2, 1959 and September 7, 
1960, relating to the crew consist issue shall be held in abeyance, and that 
any party shall be free, as of (August 14, 1965, or August 14, 1966), to 
reassert its position under such notices and to take such action as it 


considers appropriate. 


. mmm) 


Exhibit 8B 


(GUIDELINES FOR THE ESTABLISHMENT 
' OF APPROPRIATE CREW CONSISTS 


A. CREW CONSIST LAWS AND REGULATIONS 


These guidelines are designed to establish a basis for 
appropriate train and yard crew consists in all branches of 
service. They have been arrived at by the parties through 

_ eollective bargaining. The collective bargaining efforts of 
the parties in this respect will be thwarted in a measurable 
degree if existing state full crew laws and administrative 
regulations remain in effect. Likewise, these collective 
bargaining efforts will be to some extent futile if new state 
full crew laws and administrative regulations are enacted by 
any of the various state legislatures. 

Therefore, the parties agree to jointly seek the 
passage of legislation which will eliminate and repeal all 
existing state full crew laws and full crew administrative 
regulations. The parties further agree not to sponsor or 
support and, in fact, to actively oppose any proposed full crew 


legislation which stipulates the number of train and engine 


crew members to’ be employed in any class of rail service in any 


state in the United States. 


B. GENERAL PRINCIPLES 


Flag protection against following movements is not necessary 
in block system limits where operating rules permit, or 
where such protection is afforded by time table special 
instructions, time table bulletin, bulletin orders or train 


orders. 


In passenger train service, insofar as the train crew is 
concerned, train and line of road observations can be 
properly performed by a maximum of one train service 


employee. 


In freight train service, insofar as the train erew is 
concerned, train and line of road observations can be 
properly performed by a maximum of two train service 


employees. 


_ ©, CREW CONSIST 
i. Road Service 


1. PASSENGER: 


The basic train crew on passenger trains shall consist 


of a conductor. 


Additional train crew members will be added to indi- 
vidual crew consists by local management when in its opinion 
conditions so warrant. The following will be considered in 
making such determination: 

(a) The amount of baggage and storage mail to be handled 
on and off the train at intermediate stations by the 
train crew. 

(b>) The number of revenue passenger cars handled in the 
train and passenger count. 

(c) The method of handling passenger transportation (tickets) 

(4) The number of passengers boarding and leaving the train 
at intermediate stations. 


2. FREIGHT: 

The basic train crew in freight service shall consist 
of a conductor and one brakeman. 

Additional train crew members will be added to indi- 


vidual crew consists by local management when in its opinion 


conditions so warrant. ‘The following will be considered in 


making such determination: 
(a) The amount and nature of work to be performed enroute. 
(bo) The length of train but only in context with the 


amount and nature of work to be performed enroute. 


The availability of communication equipment ‘such as 
end-to-end train radio, train-to-wayside radio and 
walkie-talkies which facilitate the performance of 


work enroute, 


Time limitations applicable to the particular assign- 


ment. 


II. Yard 


The basic ground crew in all yard service including 
transfer, interchange and belt line service, shall consist of 
an engine foreman or yard conductor and one helper. 

Additional ground crew members will be added to 
individual yard ground crew consists by local management when 
in its opinion conditions so warrant. 

The following will be considered in making such 
determinations, 

(a) -Volume of work considered in context with applicable 
service time limitations, and physical characteristics 
of the areas where switching and industrial work is to 
be performed. 

' (b) -Availability of yard communication systems which may 
facilitate the handling of work should also be con- 
sidered with the factors mentioned in (a) above. 


Exhibit C 
Submitted by the 
Secretary of Labor 
on June 19, 1963 


Draft 
. MEMORANDUM OF AGREEMENT 


Crew Consist Issue 
The crew consist issue (involving road and yard orews 
other than engine service) is remanded to the local properties 
for further negotiations on the understanding that such negotia- 
tions will be based on the following Provisional Crew Consist | 
Agreement, and on the further understanding that this Provisional 
Agreement will be adopted by the parties if the local negotiations 
do not produce full and complete agreement by August 31, 1963: 
Provisional Crew Consist Agreement 
(Road and Yard Crews Other 

‘nan Engine Service) 
1. Review Procedure. 

(a} During the three-month period between September 1, 1963, 
and November 30, 1963, any carrier or any organization 
may conduct a survey to determine what, if any, changes 
in crew consist it considers proper. | 
Notice of any proposed changes shall be given in writing, 
with a detailed statement of the reasons for such proposal 


on or before November 30, 1963. 


There shall be active negotiation regarding any such 
proposal during the period of sixty days following the 


receipt of such notice; and these negotiations shall take 
account of the factors listed in Paragraph 2, following. 
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2. The following facyors will be taken into account in determining 
whether a change should be made in existing crew consists: 
(a) In general: 
4 - The crew consist must be adequate to provide 
reasonable assurance of safe operations. 
Tne crew consist must be adequate to avoid placing 
an unreasonable burden or workload on the members 
of the crew. 
Account will be taken of whether there have been 
changes in operating conditions which warrant a 
change in crew consist, although this factor alone 
will not be controlling. 
Account will be taken of the general practice regard- 
. ing the consist of crews in comparable situations on 
. the property and in the industry. 
(v) In particular, the following factors will be taken into 
account in determining what crew consist is adequate: 
4 - In passenger road service: : 
-- The amount of baggage and storage mail to be 
handled on and off the train at intermediate 


stations by the train crew. 


The number of revenue passenger cars handled in 


the train and passenger count. 
The method of handling passenger transportation 
(tickets). 


ae 


-- The number of passengers boarding and leaving 

‘the train at intermediate stations. 
ii - In freight road service: 

-- The amount and nature of work to be performed 
en route. 

~-' The length of train, in context with the amount 
and nature of work to be performed en route. 

~- The availability or unavailability of communica- 
tion equipment such as end-to-end train radio, 
train-to-wayside radio and walkie-talkies. 

-- Time limitations applicable to the particular 
assignment. 

In yard service: 

-- Volume of work considered in context wita 
applicable service time limitations, 2-4 
physical characteristics of the areas whe re 
switching and industrial work is to be nerformred 


If agreement'is reached between the parties as a result of 


considering the factors listed in Paragraph 2: such agreement 
shall be put into effect. However, no employee employed on the 
date this Agreement becomes final and binding shall lose his 
employment by reason of the provisions of this Agreement provice 
that whenever an employee retires, terminates or leaves his 
employment the carrier need not replace the position 30 vacat>? 
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The parties will negotiate locally regarding educational 
scholarships, retraining allowances, and severance options 
which might properly accelerate attrition. 7 
If agreement is not reached under Paragraphs 1, 2, and 3: 

(a) The parties shall, on or before February 5, 1964, 
designate an independent and neutral but experiericed 
third person to assist them in the resolution of dis- 
agreements regarding the application of the Paragraph 2 
factors to particular cases. If they cannot agree on 
such a person, they or either of them will so advise the 
National Mediation Board by February 10, 1964, and the 
Board will name such a person within five days. ‘The 
parties will jointly bear the expenses of his services. 
He will handle all pending crew consist cases on the 
property. 

This third person will conduct such proceedings as are 

in his judgment required to permit an application of the 

Paragraph 2 factors to the unresolved case or cases. He 

will, in his discretion, attempt to obtain agreement 

between the parties, and will, if this is necessary, make 
an effective and binding determination regarding such 

application. These determinations will be made within 60 

days following the selection of the third person. 

A determination made under the provisions of this Paragraph 


4 will be put into effect as provided in Paragraph 3. 
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A similar review procedure of crew consist issues shall be 


followed at one-year intervals. 


No change shall be made in crew consists except as provided 
in this Agreement. 


Presented to Secretary Wirtz and 
Carriers by ORC&B, ERT, SUNA on 
July 2, 1963 in reply to Carrier's 
proposal received June 19, 1963 


SRVEFOSED CREW CONSIST RULE 


1. The Consist of Crews in all classes of Road Freight and Passenger 


Service (excluding Short Turnaround Passenger Service) shall consist of 
one (1) conductor and two (2) brakeman. : 

2. The Consist of Crews in all classes of Yard Service, including 
Belt Line, interchange, and transfer service, shall consist of one (1) con- 
ductor (foreman) and two (2) brakemen (helpers). 

3- On railroads where there are now provided by rule, practice or 
otherwise, for more or less than two (2) brakemen in Road Service or for 
more or less than two (2) brakemen (helpers) in Yard Service, such crew 
consist shall remain unchanged subject to guidelines agreed to as set 
forth in paragraphs 4 and 5, and to the procedures prescribed in paragraph 
6 of this rule. | 

4, In general: 

a& - The crew consist mst be adequate to provide assurance of 
safe operations. 

b = the crew consist mast be adequate to avoid placing an un- 
reasonable burden or workload on the members of the crew. 

¢ - Account will be taken of whether there have been recent 
changes in operating conditions which warrant a change in 
crew consist, although this factor alone will not be con- 
trolling. 
: Bee 


a - Account will be taken of the general practice regarding the 
consist of crews in comparable situations on the property and 
in'the industry, giving due attention to practices on con- 
necting lises. 

e ~ Account will be taken of any special condition which is said 
to exist on the property. 

In particular: 

The following factors will be taken into account in determining 

what crew consist is adequate: 

a - In passenger road service: 

-- The amount of baggage and storage mail to be handled on 
and off the train at intermediate stations of the train ’ 
crew. 

The number of revenue passenger cars handled in the train 
and passenger count. 

: The method of handling passenger transportation (tickets). 
The number of passengers boarding and leaving the train at 
intermediate stations. 

- Duties required other than the above. 


~- Requirements of carriers' operating rules and instructions. 


In road freight service: 
- The amount.and nature of work to be performed enroute. 


-- The length of train, in context with the amount and nature 
of work to be performed enroute. 


-» Time limitations applicable to the particular assignment. 
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Duties required in compliance with eirriers' rules and 


instructions. 


Physical chisacteristics of the line to be traversed and 


areas wuere switching or industrial work is to be per- 
formed, including grade and weather conditions. 
Number of highway, street, road, railroad or other crossing 
or intersections to be protected. 
-- State, county or mmicipal regulations. 
In Yard Service: 
The amount and nature of work to be performed. 
Volume of work considered in context with applicable serv- 
ice tine Linitatdions. 
Physical characteristics of the tracks and areas where 
switching and industrial work is to be performed, imeiiietns 
grade and weather conditions. 
Number:of hiyhway, street, road, railroad or other crossing 
or intersections to be protected. 
State, county or municipal regulations. 
-- Requirements or carriers’ operating rules, and instructions. 
&. If it is considered by either managerent or the organization that 
an overmanning or undermanning situation exists as per yea 3, the 
guidelines set forth in paragraphs 4 and 5 mist be adhered to by ocoth 
parties before any change can be made. 
In the event that any dispute or controversy arises concerning the 


application of any of the provisions of the guidelines in paragraphs 4 and 
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which is not settled by the Carrier and the authorized representatives of 
the employees involved, it may be referred by either perty to a Special 
Adjustment Board selected in the following manner: Qne (1) member to de 
selected by the representatives of the employees and one (1) member to be 
selected by the carrier. The selection, 4s referred to herein, mst be 
made within thirty (30) days after notice served by either party to the 
other. These two shall endeavor by agreement within ten (10) days after 
their appointment to select the neutral board member. In case they are 
unable to reach agreement within ten (10) days, the National Mediation 
Board will be requested to appoint such neutral board member in accordance 
with the provisions of the Railway Labor Act, as amended, who shall be the 
Chairman of the Board. Each separate dispute will be decided on its merits 
and no change shall be made in the Crew Consist pending the decision of the 
Board Decisions rendered by this board in these disputes will be accepted 
by both parties. 


The parties will assume the costs and expenses of their respective 


representative; the costs and expenses of the neutral member will be 


assumed by the National Mediation Board. Any incidental expenses not paid 
by the Mediation Board will be assumed equally by the parties. 

Special arrangements shall be made to expedite each such dispute. 

7. No employee employed or having an employee relation with the 
carrier on the date of this agreement shall lose his employment or employee 
relations by reason of this agreement. Such employees shall be known as 


"protected" employees for the purposes of this agreement. 


Should a positicn be determined by the processes of this agreement 


to be unnecessary, it may not be blanked on any day when to do so would 


result in a "protected" employee being deprived of employment. 


8. No change shall be mde in crew consists except as provided in 


this agreement. 


Exhibit E 
STATEMENT TO THE PARTIES 


TO THE PENDING RAILROAD CASE 
July 5, 1963 


Your negotiations have produced no agreement whatsoever, 
and you have stated that you have no further proposals to make 
which offer any prospects of settlement. 

Unless this situation changes, it leaves only two possibilities: 
either a nation-wide shutdown of the railroads, or legislation. You 
appear to accept the inevitability of these possibilities. I don't. 

A shutdown would damage the national economy to an extent it cannot 
afford. Legislation would result inevitably in weakening free 


collective bargaining. The public interest in avoiding both of these 


consequences, by the prompt settlement of this dispute on a fair and 


equitable basis, is immeasurable; and this public interest demands 
your recognition. 

Knowledge of this case makes it completely clear that all 
parties to it will benefit more from a voluntary settlement now 
than they will from any settlement which may be reasonably expected 
to follow either a shutdown or legislation. There will be no gain 
to any party from pressing it along either of these courses, and 
there will be incalculable losses. 

The development of this case has made clear, furthermore, the 


basic elements ‘which mst eventually be combined to resolve the key 


Dos 


issues in dispute. They have been considered by two boards 
appointed by the President, and recommendations have been made 
by these boards for their settlement. Emergency Board No. 15) 
was unanimous in its recommendations. The negotiations of the | 
past several weeks have disclosed no prospect of settlement along 
any significantly different lines. The only question left is 
whether or not responsibility will be assumed by the parties to 
complete this matter through collective bargaining. 

It is of vital importance that every opportunity for peaceful, 
voluntary settlement be provided. I have accordingly prepared 
proposals for settling the two disputed issues which have so far been 
the subject of the most extensive negotiation. These proposals are 
attached. I urge their acceptance. , 

Recognizing that under the procedural rules of some of the 
organizations, a time factor is involved so far as definitive action 
on these proposals is concerned, I urge the immediate convening of 
whatever body is required to act on such proposals, subject, where 
required, to ratification. It is imperative, under the terms of 
the President's statement co the parties of June 15, 1963, that they 
be in a position at this time, to take whatever action is necessary 
to settle this dispute. | 

Upon acceptance of these proposals, further recommendations will 


be made for the expeditious settlement of the other disputed issues. 


u23%< 
The parties are requested to advise me as to their position 
regarding ‘these proposals at my office at 4:00 p.m., Sunday, July 


7, 1963. 


/s/ Ve Willard Wirtz 
ecretary of Labor 


NOTE: Pages 4 and 5, "Proposal Regarding Fireman-Helper Issue," 
removed. 
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Crew Consist issue 
is proposed that the parties agree: 
To accept the recommendations of Emergency Board No. 15k 
as a basis for the establishment of a general rule to be in 
effect for two years, with the understanding that specific | 
rules will be established in line with the suggestion pre- 
viously made by the Secretary of Labor. 
To negotiate for a period of 20 days in an effort to agree 
upon specific rules regarding the matters in Paragraph 1, with 


the ossistance of Assistant Secretary James J. Reynolds, with 


any issue not resolved in such negotiation to be finally settled 


by such procedure as he shall prescribe. 

To establish a Joint Board, composed of one representative each 

of the BRT, ORC, and SUNA and three representatives of the 

carriers » this Board 

(a) To undertake a continuing study of the crew consist situation 
and the developing experience under the present agreement; and 

(b) To make timely recommendations to the parties, prior to the 
end of the two-year period of the present agreement, for the 
subsequent disposition of this matter, which recommendations 
shall be binding upon the parties; with provision for the 


«T= 


adding of three neutral members to this Board for the 


purpose of making such recommendations if the four 
members appointed by the parties are not themselves 


unanimous regarding such recommendations. 


Washington, Ds Ce 
Mr. Willard W. Wirtz 

Secretary of Labor 

Washington 255 D.C. 


Dear Mr. Wirtz: 


The proposal handed to us with your statement of July 5, 
1963, has been carefully analyzed in the hope of finding some 
basis upon which we could go along with you and continue to 
function under the provisions of the Railway Labor Act and at 
the same time hmor our basic rights and policies. 


Qur position is that your proposal constitutes a double 
dose of compulsory arbitration. We do not intend to relinquish 
the basic freedom of collective bargaining by voluntarily. 
accepting your proposal of commilsory arbitration. We handed 
to you on duly 2, 1963, our proposal for disposition of the 
Crew Consist issue which followed Emergency Board 154 recom 
mendations as well as your om suggestions at that time. The 
carriers bluntly refused to accept such an approaches 


We cannot help but wonder at your proposal, after hearing 
your statement at the press conference July 5th that "There are 
many other ways to settle this than by arbitration," yet the very 
proposal you hunded us across the table is double 
arbitration. We are open to considering any of these "other 
ways" you mentimed. 


Your proposal as submitted, which provides for oompulsory 
arbitration, is respectfully declined. ; 


Yours respectfully, 


hed . 


7 . 
AT . a 48., 
ee ae ».. i“ ef of 


s J. Wagner, President, Order o 
Reilway Conductors: and Brakemen 


Moe ~go 
N » 3 Ss» (-} lent 
Switchmen's Uhton of North America 
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Exhibit G 
July 27, 1963 


Article IT - Consist of Crows, Road and Yard Crews (Other 


Than Engine Service) 

(a) Changes in road and yard crew consist requirements (other than 
engine service) shall be handled in conformity with the procedures and subject 
to the conditions set forth in the following paragraphs of chis rule. 

‘(>) During the period » «2 + to * % & % , 
#  , and not more than once yearly thereafter, any carrier or any organi-~ 
zation may conduct a survey for the purpose of determining what changes in cr 
consist requirements it wishes to propose. Fifteen (15) days’ written notice 


shall be given of any such proposal for changes in crew consist requirements. 


Following such notice period, the carriers will, at the request of the organt- 


zation having bargaining rights with respect to the employees involved, engage 


in joint negotiations on the changes proposed. 

(c) I£ agreement has not been reached within sixty (60) days from 
the expiration date of the notice period provided in paragraph (b) hereof, the 
matter may be submitted by either party to the Special Tribunal described in 
Article XI hereof for final and binding determination, in a single proceeding 
involving the carrier and the organization or organizations having bargaining 
vights with respect to the class or classes of the employees affected. The 
Special Tribunal is authorized, in its discretion, to permit or direct che car 
rier to place in effect a particular proposal for a limited period pending fi 
determination of the issue, for the purpose of obtaining information not other 
wise available for the appropriate resolution of the dispute. The criteria 
for determination of a dispute by such tribunal shall be the following: 

(1) The adequacy or necessity of the proposed 

crew consist in terms of the safety of the operations; 
and 


whether the proposed: crew consist will impose an un- 


reasonably burdensome or oncrous workload on 

the members of the crew, or is necessary to avoid 

such workload, 
In any such submission to the Special Tribunal, the burden of proof shall be 
upon the party proposing the change. Pending action by the Special Tribunal, 
there shall be no change in crew consist requirements except by mutual agree- 
ment. Nothing in these rules shall be construed as depriving any carrier of 
any preexisting rights to discontinue any position it is not required to continu 
under any existing agreement, rule, regulation, interpretation or practice, how- 
ever established. 


(4) A crew consist issue raised and disposed of in accordance with 


the procedures set forth in paragraph (b) hereof shall not be reopened for at 


least one year, except that the carrier shall have the right to increase the 
consist of any crew. , 

(e) The aggregate reductions in eu consist pursuant to this rule 
by any carrier in any seniority district during any yearly period subsequent 
to the adoption of this rule shall not exceed seven and one-half (7-1/2) per- 
cent of the employees who, as of the beginning of the year, are on the seniority 
roster of the Staak oe craft of employees directly affected by the proposed 
changes with a minimum permissible wagrecsts yearly reduction of two (2) eme 
ployees in any seniority district irrespective of the number of employees on 


the roster of such seniority district. 


(£) Smployces furloughed as the immediate and proximate 
consequence of the apprianetoa of the rule shall be entitlec to the follcu- 
ing protective conditions: Employees who qualify for and receive une=ploy- 
ment benefits under the Railroad Unemployment Insurance Act shall be guoranteed 
by the employing carrier additional unemployment benefits, payable follcwing 
the period of benefits to which the employee would be entitled under seid Act, 
in like manner and under like conditions for another such period. 

(gs) This rule shall not be subject to reopening for at least five 


(5) years from the effective date hereof. 


The foregoing draft rule is based upon the recommendations of the 


Presidential Railroad Comnission. It cogs not naterially differ from the-recom- 
mendation of Emercency Board No. 154, mor is there any material difference Letween 
the recommendations of the two Presidential Roawis and the recomnendations of 
Secretary Wirtz in hie proposal of July 5, 1963. Therefore the carriers are willing 
to discuss the two recommendations ard the Secretary's proposal in an effort to . 


dispose of this issue. 
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Exhibit H 


August 5, 1963 


W. Willard Wirtz 

Order of Railway Conductors and Brakemen 

Brotherhood of Railroad Trainmen 

Switchnen'ts Union of North America 

We have reviewed the suggestions made by you, 
and given to us on August 2, 1963, regarding the Crew Consist 
issue. 

We can accept those suggestions as a basis for ne= 


gotiations and we are prepared to begin mediation of this matter 


inmediately in an effort to arrive at an agreement of the Crew 


Consist issue. 


ce: National Mediation Board 
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Exhibit I 


August 11, 1963 


Crew Consist Issue 
A. It is agreed that the crew consist issue, involving road and yard crews 


other than engine crews, shall be remanded to the local properties for 


negotiations. Pending the consummation of an agreement disposing of the 


issue it is understood that changes in such crew consist during the period 


(date) to (date) shall be subject to the following 


provisions of this agreement: 


B. Provisional Crew Consist (Road and Yard Crews other than Engine Crews): 


1. Subject to the provisions of Section B (3) hereof and related procedural 
provisions of this agreement, the consist of crews in all classes of 
service shall consist of one (1) conductor and two (2) brakemen. 

Subject to the provisions of Section B (3) hereof and related procedural 
‘ provisions of this agreement, the consist of crews in all classes of 
yard service, including belt line, interchange and transfer service, 
ghall consist of one (1) conductor (foreman) and two (2) brakemen (helper| 
Qn carriers subject to the terms of this agreement where there are now 
requirements by rule, practice or interpretation which necessitates the 
employment of a stipulated number of conductors and trainmen (brakemen) 
in all classes of road service and all classes of yard service, such 
crew consist shall remain unchanged subject to the guidelines set forth 
paragraphs 4 and 5 hereof and the procedures prescribed in paragraph 6 
hereof, with the understanding that the application of these provisions 
to other than branch lines and secondary main lines* in road service is 
limited to crew consists of less than one (1) conductor and two (2) brake: 
men or more than one (1) conductor and two (2) brakemen. 
%* The term "secondary main line” is intended to mean any road 
line other than main line or branch line, and my tentatively 


oer 


be described as "any line other than branch line which 
supplements another main line and carries less traffic than 

’ the principal main line of the carrier, and is recognized 
to be of secondary importance. 

4, In general: 
a. The crew consist mst be adequate to provide reasonable assurance 

of safe operations. 
The crew consist mst be adequate to avoid placing an unreasonable 
‘burden or workload on the members of the crew. 
Account will be taken of whether there have been changes in operatin 
conditions, including density of traffic, which warrant a change in 
crew consist, although these factors alone will not be controlling. 
Account will be taken of the general practice regarding the consist 
of crews in comparable situations on the property and in industry. 
Account will be taken of any special condition which is said 
to exist on the property, regarding any particular assignment. 
Account will be taken of requirements of carrier's operating 

" pules and instructions and mmicipal regulations concerning 


protection’ by the crew that may be required at crossings at 


grade and intersections. 
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Account will be taken of physical characteristics of the tracks and 
areas where switching and industrial work is to be performed, including 
general climatic conditions. 
Account will be taken of the availability of commmication equipment 
such as end-to-end train radio, train to way-side radio and walkie-talkie 
In particular: 
The following factors will be taken into account in determining what crew 
consist is adequate: 
a. In passenger road service: 
-- The amount of baggage end storage mail to be handled on 
and off the train at intermediate stations by the train 
crew. 
-- The number of revenue passenger carrying cars handled in the train 


and the passenger count. 


e- The method of handling passenger transportation (tickets). 


-- The number of passengers boarding and leaving the train at 
intermediate stations. 

In road freight service: 

~- The amnumt and nature of work to be performed en route. 

-- The length of train, in context with the amount and 
nature of work to be performed en route. 

-- Time limitations applicable to the particuler assignment. 

In yard service: r 

-- The amount and nature of work to be performed. 

--' Volume of work considered in context with applicabie service time 


limitations. 
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6. At any time after the effective date of this agreement the representative 
of a carrier or the representative of an orgenization or organizations ? 
parties hereto, desire to effect a change in the consist of a crew or 
crews in the classes of service referred to in Section B (3) hereof, 
notice to that effect will be served upon the other party or parties. 

If an agreement is not reached disposing of the issue that thus arises 
the guidelines referred to in Sections 4 and 5 of this agreement will be 
determinative in disposing of such issue, subject to the following: 
~- The dispute may be referred for final and binding Resteten by 
either party to a Special Board of Adjustment, selected in the 
following manner: 
~ Ome member to be selected by the representatives of the 
employees, and one member to be selected by the carrier. 
This selection mst be made within ten (10) days after the’ 
date of notification by one party to the other party that 
this procedure is to be followed. The partisan members of 
the Special Board thus selected shall eeaeaee to agree 
upon a neutral member. If a neutral member ts not selected 
within ten (10) days after the date of the selection of 
the second partisan member, the National Mediation Board 
will be requested to appoint the neutral member of said 
Special Board of Adjustment, in accordance with the Rail- 
way labor Act, es amended, who shall be Chairman of the 


Board. ‘This appointment mst be made by the National 


Mediation Board within fifteen (15) days after the date 


of the request for such appointment. 


* 
Ory 


. 


_dugust 12, 1963 


We Willard verte 


Order of Ratlvey Conductera and Prakenen . 
Exothochnood of Railrosd Traimaca 
Suitehnon's Union of Nowth Lorie. 


In our mmorerndum to you of tuoust 5, 1963, wo advised you 
thst we wore accepting your cursostions given to us on August 2, 
1963, sogarding tho Crew Cunsict iscuo, ao a basic for nogotiation, 


Mcotingo bave boon hold ctpazately with you and yoursteff 
and the staf? of tho Nations] Mcdintton Doamd, and with the carrier 
veprosentatives, and wo cin eccinttcly advise you as follows with 
regard to your ingust 2, 1963 cucsoctiona: 


Sactien As Wo ececpt thts cuggosticn, and would yocosmend 
the date inguct 14, 1966 bo edopted as tho terminating date for 
local nosotiations, : : 

Seaton Pls Wo accept thts cugsoction, 

Sration RAs Wo aeccpt this cuggoction. 

Seotion_ KR zt Wo ececn’ thio euccostdon, with the clinination 
ef tho vords * rein 1253," following tho phiaco “branch 
linos and.* 

NOT: 45 wo bovo coplatncd, tho tom 'cocondary main 
Lnetets c toa meciier te railrosd torzinoe 
locy, oni é:fyiag scacsnoble dntomprotatioa, It 
£5 not docesintive of any elacctfication of tracke 
ago wood o> requized in I, 6. GC reporto or records, 
and thooe2oro wo suggoat it to eliminated a9 une 
scaconable. 

Scotten BiAs Wo accspt thio suggcation. 

Scetion BS, Wo accept thio cuggsation, 


Soattes Bibs Wo accept this cugsostion. 


pection B77: iio accept this suggestion. 


NOTE: Ao information, wo agroe that in the application 
of the attrition formula provided in Section B 7, 
any cxployco hired by a railroad, party to the 
agrcenent, cubsoqucnt to the date of ita execue 
tion, would ba excluded from coverage by the pro= 
tective bonofits of Seation BT for the reason 
that a now caployco would nocossarily accept enploy= 
ment under thon existing conditions, © 


Section B 8: ie accept this suggestion, 

Section Cs tio accept this suggostion, . 

Seotion D: ive accept this suggestion, and recommend the | 
adoption of August 14, 1966 as the termination date of the Provisional 


Rule, , 


Rospectfully yours, 


LULL 
Brotherhood of Raflroad Trainmeon 


Svitokmon's Union L torth ézorioca 


ocs National Modiation Board 
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GUIDELINES 


Items in Tentative Agreement and Extent of Disagreement. 


The crew consist must be adequate to provide assurance 
of safe operations. 
Comment: Carriers requested that the word "reasonable" 
be inserted before "assurance". Organizations object. 
Tentative agreement reached to redraft. "The crew consist 
must be such as to assure adequate safety." 
The crew consist mst be adequate to avoid placing an 
unreasonable burden or workload on the members of the 
crew. 
Comment; Tentative agreement to accept as drafted. 
Account will be taken of whether there have been recent 
changes in operating conditions which varrent @ change in 
crew consist, although this factor alone will not be con- 
trolling. 
“Comment: Organizations tentatively accept as drafted. 
. Carriers insist that word "recent" be deleted. Organiza- 
_ tions object on ground that since Carriers have right to 
install automated equipment at any time they are justified 
in insisting that only "recent" changes be considered on 
application of guidelines. 


ayes 


Both sides agreed to insert the words “or density of 
traffic" after "operating conditions." 

Account will be taken of the general practice regarding 
the consist of crews in comparable situations on the 
property and in the industry, giving due attention to 
practices on connecting lines. 

Comment: Tentative acceptance by Organizations as 
drafted with addition of word "railroad" before "Sndustry". 
Carriers insist word "the" before word "industry" be 
deleted. Contend that as drafted would refer exclusively 
to Railway Industry whereas they, want comparable situa- 
tions in all industry to be considered, aoe) Switching 
operation in Steel Plants or other heavy industrial 
operations. 

‘Account will be taken of any special condition which is 
said to exist on the property. 

Comment: Tentative agreement as drafted with mtually 
acceptable addition after word "property" of “on any 


particular assignment." 


5. In particular: 
The following factors will be taken into account in determining 


what crew consist is adequate: 
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a In passenger road service: 
«= The amount of beggage and storage mail to be handled 
on and off the train at intermediate statiois by the 
train crew. 


Comment: Tentative agreement. 


«~ The number of revenue passenger cars handled in the 


train and passenger count. 
Comment: Organizations would delete either word 
"yevenue" or words "revenue passenger." Carriers 
would include voth. Difference arises over whether 
only those passenger cars actually carrying paying 
passengers are to be considered, as contended by 
Carriers or total number of cars whether "dead 
heading" or conveying passengers are to be considered, 
as contended by Organizations. 

e- The method of handling passenger transportation 
(tickets). 
Comment: Tentative agreement. 

@- The number of passengers boarding and leaving the 
train at intermediate stations. 
Comment: Tentative agreement. 

e~ Duties required other than the above. 
Comment: ‘Tentative agreement with insertion of words 


“on any particular assignment" after word "required." 


-\. 


“=< Requirements of carriers' operating rules and instructions. 


Comment: Neither party raised objection but agreed that 
proper utace was under BY "In general." 
be. In road freight service: 

“- The amount and nature of work to be performed en route. 
Comment: Tentative agreement. 

-- The length of train, in context with the amount and 
nature of work to be performed en route. 

Comment: Tentative agreement. 

-- Time limitations applicable to the particular assignment. 
" Comment: Tentative agreement. 

-- Duties required in compliance with carriers’ rules 
and instructions. 

Comment: Carriers believe more properly under B} "Tn 
general." 

-- Physical characteristics of the line to be traversed 
and areas where switching or industrial work is to be 
performed, including grade and weather conditions. 
‘Comment: Carrier would insert reference to use of 
radio-telephone equipment and would consolidate this. 
guideline with that immediately preceding and the two 
immediately following; all to go under BY. Organizations 
_@ia not raise objection. Both would change nyeather 


conditions" to "general climatic conditions.” 


-- Numer of highway, street, road, railroad or other 
crossings or intersections to be protected. 

-- State, county or mmicipal regulations. 

Ce In yard service: 

-- The amount and nature of work to be performed. 
Comment: Tentative agreement. : 

o- Volume of work considered in context with applicable 
service time limitations. 
Comment: Tentative agreement. 
Physical characteristics of the tracks and areas where 
switching and industrial work is to “be performed, in- 
cluding grade and weather conditions. 
Comment: Agreement to redraft by insertion of "yard," 
detween "the" and "tracks". Also to substitute "the 
general climatic conditions" in place of "weather 
conditions." 
Number of highway, street, road, railroad or other 
crossings or intersections to be sestedteds 
Comment: Organizations tentatively accept. Carriers 
will consider. 
State, county or mmicipal regulations. 
Comment: Both tentatively accept but Carriers suggest 
more ecoerly placed in Bl. 

w= Requirements of carriers’ operating rules and instructions. 


Comment: Same as that on item inmediately above. 


(Filed December 6, 1963) 


Civil No. 2919-63 
PETITION TO IMPEACH AND CONTEST AWARD OF 
ARBITRATION BOARD, FOR DECLARATORY 
JUDGMENT, AND FOR INJUNCTIVE RELIEF 


COUNT I 


Pursuant to section 4 of Public Law 88-108, approved 


August 28, 1963 (77 Stat. 132), and section 9 of the Railway 
Labor Act (45 U.S.C. § 159, 48 Stat. 926), Brotherhood of 
Locomotive Firemen and Enginemen, Brotherhood of Railroad 
Trainmen, and Switchmen's Union of North America hereby peti- 
tion for impeachment of the award by the arbitration board 
established by Public Law 88-108 which award was filed in this 
Court on November 26, 1963, and in support enevesd’ aye 

1. Each of the plaintiffs is an unincorporated associa- 
tion and a labor organization that engages in collective 
bargaining in the railroad industry. Their membership con- 
sists in chief part of locomotive firemen (helpers), train- 
men, brakemen, switchmen, and certain other aoneeited oper- 
ating employees employed by railroads engaged in interstate 
commerce, including the defendant railroads and the other 
railroads represented by the defendant railroads in this 
action, The plaintiffs were parties to the proceedings pro- 
vided for in Public Law 88-108, 

2. The plaintiffs are the duly authorized and accredited 
representatives for the purposes of the Railway Labor Act of 
crafts or classes of employees employed by the class of defend- 


ant railroads, and have been recognized as such for Many years 
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by said railroads. Collective bargaining agreements between 
the plaintiffs and each of the railroads in the class of 
railroads represented by the named defendant railroads have 
peen in effect for many years governing rates of pay, rules, 
and working conditions of the crafts or classes of said rail- 
roads! employees represented by the plaintiffs in collective 
bargaining. 

3. The railroads named in the caption hereof are each 
engaged in interstate commerce, each is a "carrier" as defined 
in section 1 of the Railway Labor Act (45 U.S.C., $151), and 
is subject to the provisions of said Act. 

4. The defendants named in the caption hereof are sued 
herein individually and as representatives of a class of 
railroads that is so numerous as to make it impracticable to 
bring them all before the Court. Said class consists of the 
approximately 200 railroads listed in Appendix A to this com- 
plaint, all of whom were parties to the proceedings provided 
for in Public Law 88-108. Each of said railroads, in addition 
to those named herein as defendants, is engaged in interstate 
commerce, is a "carrier" as defined in section 1 of the Railway 
Labor Act, and is subject to the provisions of said Act. 

5. Ralph T. Seward ‘is the Chairman of the arbitration 
board established by Public Law 88-108. He is sued herein 
individually and as representative of said board. 


6. The character of the rights plaintiffs seek in this 


action to enforce against the defendants and those they repre- 


sent are several, and there are common questions of law and 
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fact affecting the several rights and common relief is sought. 
The defendants fairly insure the adequate representation of 
all members of the class referred to in paragraph 4 hereof and 
those referred to in paragraph 5 hereof. 

7. By Public Law 88-108 an arbitration board was estab- 
lished to make a decision as to what disposition ehait be made 
of certain matters set forth in sections 3 and 7 of said Law. 
Said Law provided that to the extent not Jnoanstecane there- 
with the arbitration should be conducted pursuant to: sections 
7 and 8 of the Railway Labor Act and should be subject to sec- 
tion 9 of said Act. 

8. The Secretary of Labor was directed by Public Law 
88-108 to furnish to the arbitration board copies of his state- 
ment of August 2, 1963 to the parties to the dispute which is 
the subject of said Law and the papers submitted therewith and 
memorandums and other data setting forth the matters with re- 
spect to which the parties to the dispute were in tentative 
agreement and the extent of disagreement with respect to mat- 
ters on which the parties were not in tentative agreement. 

The Secretary of Labor furnished to said board a copy of said 
statement of August 2, 1963 and the papers therewith submitted 
and memorandums dated September 23, 1963 setting forth mat- 
ters with respect to which the parties were in agreement and 
in tentative agreement and the extent of disagreement with 
respect to the remaining matters. 


9. The arbitration board was directed by Public Law 88- 


108 to incorporate in its decision all matters on which the 
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parties were in agreement, to resolve the matters on which 
the parties were not in agreement and, in making its award, 
to give due consideration to those matters on which the 
parties were in tentative agreement,and also to give due 
consideration to the effect of its proposed award on ade- 
quate and safe transportation service to the public and on 
the interests. of the carrier and employees giving due con- 
sideration to the narrowing of the areas of disagreement 


which had been accomplished in bargaining and mediation. It 


was the purpose and direction of Public Law 88-108 that the 


arbitration board make its award on the basis of progress 
toward agreement that had been made in certain proceedings 
that had preceded its establishment, incorporating in the 
award such matters set forth in the statement of August 2, 
1963 by the Secretary of Labor on which the parties had 
agreed; resolving the matters set forth in said statement, 
on which the parties had not agreed, within the areas of 
Gisagreement remaining after the narrowing of the areas of 
disagreement which had been accomplished by bargaining and 
mediation; and confining its award to the matters set forth 
in said statement of the Secretary of Labor. 

10. On November 26, 1963, the board made its award and 
on the same day filed it in this Court. Said award was 
reached by the three members appointed by the President,with 
the concurrence of the two members appointed by the carriers. 
The two members appointed by the labor organizations dis- 


sented, 
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11. The award of the arbitration board is invalid. It 
does not conform to the substantive requirements laid down 
by Public Law 88-108 and by the Railway Labor Act, does not 


conform with nor confine itself to the area specified in 


Public Law 88-108, and is in excess of the jurisd‘.ction and 


authority conferred on the board by said Law. 

12. The award does not conform to the directions, pur- 
pose, and standards of Public Law 88-108, and is in excess of 
the authority and jurisdiction vested in the board by Public 
Law 88-108 in numerous substantial respects inelucing those 
hereinafter set forth in paragraphs 13 through 19. It fails 
to incorporate the matters agreed on by the parties, fails 
to resolve matters on which the parties were not in nereenent,, 
and ignores the narrowing of the areas of aigaeneencnt. 

13, The parties had agreed that such jobs as would be 
eliminated should be eliminated through the process of attri- 
tion when no employee had seniority to a job to be srepimneed: 
The award provides for the elimination of jobs other: than 
through attrition. : 

14, The arbitration board, contrary to the command of 
Public Law 88-108, did not incorporate the agreements of the 
parties concerning the composition ("consist") of train crews 
in yard service nor resolve any matters of disagreement con- 
cerning such employees but delegated the determination and 
resolution of such matters to further compulsory arbitration 
to which it directed the parties to submit. 


15. The parties had agreed to submit certain matters of 
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disagreement to special boards of adjustment under the pro- 
visions of the Railway Labor Act. Pursuant to such agreement 
the expenses and the compensation of the neutral member of 
such special boards would not be borne or shared by the plain- 
tiffs or any of them. The arbitration board did not incorpo- 
rate such agreement in its award and instead ordered each of 
the parties to the dispute before each such special board to 
pay one-half the expense and compensation of the neutral mem- 
per. 

16. The parties had agreed to certain guidelines to be 
followed by the said special boards of adjustment in reaching 
their decisions. The arbitration board changed some of these 
agreed-on guidelines and added others that had been suggested 
put that the parties had eliminated from further consideration. 

17. The parties had agreed, in addition to the fore- 
going, on seven matters concerning the elimination of firemen 
(nelpers) jobs including the elimination of such jobs only in 
prescribed categories and in a prescribed sequence of cate- 
gories. The arbitration board did not inelude in its award 
any of such agreements or the principles thereof, 

18. The arbitration board failed to follow the direction 
of Public Law 88-108 to consider the effect of its proposed 
award on adequate and safe transportation service to the pub- 


lic and delegated the consideration of such factors to the 


carriers. 


19. The parties had agreed that the crew consist (other 


than engine) of yard crews that consisted of one conductor 
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(foreman) and two brakemen (helpers) would not be reviewed. 
The arbitration board failed to include such agreement and 
limitation in its award. 

WHEREFORE, the plaintiffs pray impeachment of the award, 
a declaration that said award is invalid and of no effect, 
and such other and further relief as to this Ccurt may appear 


appropriate and proper. 


COUNT II 
This Count arises by reason of Public Law 88-108 and 
under the Fifth Amendment to the Constitution of the. United 


States and under U.S. Code, Title 45, $152, Seventh, and 


$156. This Court has jurisdiction by reason of 28 U.S.C., 


S§ 1331, 1337, 2201, and 2202. 

The purpose of this Count is, in the event the relief 
prayed for in Count I is not granted, to obtain a deslanation 
that Public Law 88-108 is unconstitutional and that the 
award issued as a result of the enactment of said Law is in- 
valid and of no effect, and to obtain an injunction against 
the application of said award. 

1. The matter in controversy exceeds the sum or value 
of $10,000 exclusive of interest and costs. 

2, The statements contained in paragraphs 1 through 7 
of Count I hereof are hereby adopted by reference and in- 
corporated herein. 

3. By section 7(b) of Public Law 11-108, the obligations 
of said Law are declared to be enforcible upon suit by the 


Attorney General. 
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4, Said Public Law 88-108 established an arbitration 
board and provided that said arbitration board should make 
decisions and awards on matters in dispute between plaintiffs 
and the employees they represent on the one hand and the 
carriers represented by the defendant railroads on the other 
nand. The plaintiffs and the employees they represent have 
not at any time agreed to submit the resolution of said mat- 
ters in dispute to said arbitration board. Said Public Law 
provides that the award shall be binding on plaintiffs and 
shall constitute a complete and final disposition of the mat- 
ters in dispute for the period specified in the award not in 
excess of two years. 

5. Public Law 88-108 purported to vest in the arbitra- 
tion board power to fix certain terms and conditions of 
employment of employees of the carriers represented by the 
named defendant railroads. Said employees are represented 
by plaintiffs. 

6, The terms and conditions of employment of said 
employees were arrived at in collective bargaining and are 
contained in contracts entered into by said employees 
represented by plaintiffs and by the carriers represented 
by the named defendant railroads. 

7. The arbitration board issued an award on November 


26, 1963, providing for drastic revisions in the terms and 


conditions of employment of said employees contained in said 


contracts, without their consent and without the consent of 


the plaintiffs. 
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8, The award of the arbitration board provides: that 
certain disagreements, between the plaintiffs and the car- 
riers represented by the named defendant railroads, that now 
exist or that may arise in the future, shall be determined 
by arbitration and an arbitration procedure specified in the 
award. The plaintiffs have not agreed thereto. 

9. Said award provides that certain employees repre- 
sented by plaintiffs and employed by the said carriers who now 
have contractual rights to their employment shall have said 
rights terminated or altered as provided in the savant. As a 
consequence thereof, hundreds of the employees represented 
by plaintiffs who are employed by said carriers are faced with 
the imminent loss of their jobs, and the vested contractual 
seniority rights of many other employees will be impaired with 
loss of job opportunities and diminished ability to maintain 
earnings. 


10. If said award is put in effect hundreds of: employees 


represented by plaintiffs and employed by the said carriers 


will be required to change their residences from one; community 
to another in order to retain employment with said carriers, 
and thereby to sever or severely disrupt family, commenters 
and social ties or forfeit seniority and employment rights. 
11. Said award provides that said employees subject to 
crew consist provisions thereof shall submit eeruaie vandate 
to arbitration and pay certain costs thereof, without their 
agreeing to pay such costs, and despite their unwillingness 


to pay such costs. 
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12. By reason of the foregoing, Public Law 88-108 and 
said award unconstitutionally curtail the right of plaintiffs 
and said employees they represent to contract about the terms 
and conditions under which said employees will work and un- 
constitutionally deprive them of property and of liberty in- 
eluding liberty of contract. 

13. The foregoing damage and injury, and invasion of 
the rights of the plaintiffs and said employees protected by 
the Constitution of the United States, are imminent and 
irreparable, and plaintiffs and said employees have no ade- 
quate remedy at law for said damage, injury, and invasion. 

14, Said award is unconstitutional, invalid, and of no 
legal effect. Nevertheless, the carriers represented by the 
named defendant railroads are threatening to change the 
terms and conditions of employment of their employees repre- 
sented by plaintiffs as provided in said award. Such change 


in said terms and conditions would constitute a violation of 


the explicit commands of section 2, Seventh and section 6 of 


the Railway Labor Act. 

WHEREFORE, plaintiffs pray that: 

1. The Court enter a declaratory judgment declaring 
Public Law 88-108 and the award issued by the arbitration 
poard provided for therein to be unconstitutional, and de- 
claring that putting the contents of said award in effect 
would be in violation of the Constitution of the United 
States and of the Railway Labor Act. 


2. The defendants and the carriers represented by them, 
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their officers, agents, employees, attorneys, and all others 


acting in concert or in participation with them, be perma- 


nently enjoined and restrained from putting said award in 


effect. 


3. Said defendants and said other carriers and persons 
be preliminarily enjoined and restrained from putting said 
award in effect until a hearing is had and a determination 
made by the Court of the right of the plaintiffs to a perma- 
nent injunction. : 


4, The Court grant such other and further relief as to 


this Court may appear appropriate and proper. 


* * * * 
APPENDIX A 


EASTERN 


Akron & Barberton Belt 

Akron, Canton & Youngstown 

Ann Arbor 

Baltimore & Ohio 
B&O Chicago Terminal 
Staten Island Rapid Transit 
Strouds Creek & Muddlety 
Curtis Bay 

Bangor & Aroostook 

Bessemer & Lake Erie 

Boston & Maine 

Brooklyn Eastern District Terminal 

Buffalo Creek 

Bush Terminal 

Canadian National 
Lines in New England 
United States & Canada 
Champlain & St. Lawrence 
St. Clair Tunnel Co. 

Central RR of New Jersey 
New York & Long Branch 

Central Vermont 

Chicago Union Station 

Cincinnati Union Terminal 

Delaware & Hudson 

Detroit & Mackinac 


Detroit & Toledo Shore Line 
Detroit Terminal 
Detroit, Toledo & Ironton 
Erie-Lackawanna 
Grand Trunk Western 
Greenwich & Johnsonville 
Hoboken Shore 
Indianapolis Union 
Lake Terminal 
Lehigh & Hudson River 
Lehigh & New England 
Lehigh Valley 
Long Island 
Maine Central 
Portland Terminal 
McKeesport Connecting 
Monon 
Monongahela 
Montour 
Youngstown & Southern 
Newburgh & South Shore 
New York Central System 
New York Central RR 
Eastern & New York Districts 
B&eA Div. of Eastern District 
Western District 
Northern District 
Southern District 
Pittsburgh & Lake Erie 
Lake Erie & Eastern 
Chicago River & Indiana 
Indiana Harbor Belt 
Cleveland Union Terminals 
New York, Chicago & St. Louis 
New York Dock 
New York, New Haven & Hartford 
Union Freight (Boston) 
New York, Susquehanna & Western 
Pennsylvania 
Baltimore & Eastern 
Pennsylvania-Reading Seashore Lines 
Pittsburgh & West Virginia 
Pitts., Chartiers & Youghiogheny 
Reading 
Toledo Terminal 
Washington Terminal 
Western Maryland 
Youngstown & Northern 


WESTERN 


Alton and Southern RR. 

Atchison, Topeka & Santa Fe Railway, The 
Gulf, Colorado & Santa Fe Ry. 
Panhandle & Santa Fe Ry. 


Bauxite & Northern Ry. 
Belt Ry. Co. of Chicago, The 
Butte, Anaconda & Pacific Ry. 
Camas Prairie RR. 
Chicago & Eastern Illinois RR. 
Chicago & Illinois Midland Ry. 
Chicago & North Western Ry., incl. 
former CStPM&O (Except former L&M) 
L&M District 
Chicago & Western Indiana RR. 
Chicago, Burlington & Quincy RR. 
Chicago Great Western Ry., incl. 
South St. Paul Terminal 
Chicago, Milwaukee, St, Paul & Pacific RR. - Lines 
Chicago, Milwaukee, St. Paul & Pacific RR, - Lines 
Chicago, Rock Island & Pacific RR. 
Chicago Short Line Ry. 
Chicago, West Pullman & Southern RR. 
Colorado and Southern Ry. 
Davenport, Rock Island and North Western Ry. 
Denver & Rio Grande Western RR., The 
Des Moines Union Ry. 
Duluth, Missabe & Iron Range Ry. 
Duluth, South Shore & Atlantic RR. 
Duluth Union Depot & Transfer Co. 
Duluth, Winnipeg & Pacific Ry. 
East St. Louis Junction RR. 
Elgin, Joliet and Eastern Ry. 
Fort Worth and Denver Ry. 
Joint Texas Division of CRI&P RR, and FtW&D 
Galveston, Houston & Henderson RR. 
Galveston Wharves 
Great Northern Ry. 
Green Bay & Western RR. 
Kewaunee, Green Bay & Western RR. 
Houston Belt & Terminal Ry. 
Illinois Central RR. 
Illinois Northern Ry. 
Illinois Terminal RR. 
Kansas City Southern Ry., The 
Arkansas Western Ry., The 
Kansas City Terminal Ry. 
Kansas, Oklahoma & Gulf Ry. 
Midland Valley RR. 
King Street Passenger Station (Seattle) 
Lake Superior & Ishpeming RR. 
Lake Superior Terminal & Transfer Ry. 
Longview, Portland & Northern Ry. 
Los Angeles Junction Ry. 
Louisiana & Arkansas Ry. 
Manufacturers Railway 
Minneapolis & St. Louis Ry., The 
Minneapolis Industrial Ry. 
Railway Transfer Co. of the City of Minneapolis 


Minneapolis, Northfield & Southern Ry. 
Minneapolis, St. Paul and Sault Ste. Marie RR. 
Minnesota, Dakota & Western Ry. 
Minnesota Transfer Ry., The 
Missouri-Kansas-Texas RR. 
Missouri Pacific RR, 
Missouri-Illinois RR. 
New Orleans & Lower Coast RR, 
New Orleans Union Passenger Term. 
Northern Pacific Ry. 
Northern: Pacific Terminal Co. of Oregon 
Northwestern Pacific RR, 
Ogden Union Ry. and Depot Co., The 
Oregon, California & Eastern Ry. 
Pacific Coast RR. 
Peoria and Pekin Union Ry. 
Port Terminal Railroad Association 
St. Joseph Terminal RR, 
St. Louis-San Francisco Ry. 
St. Louis, San Francisco and Texas Ry. 
St. Louis Southwestern Ry. 
St. Paul Union Depot Co., The 
San Diego & Arizona Eastern Ry. 
Sioux City Terminal Ry. 
Southern Pacific Co. (Pacific Lines) excl. former El Paso 
& Southwestern System and Nogales, Arizona, yard. 
Southern Pacific Co. (Pacific Lines) former El Paso & 
Southwestern System 
Southern Pacific Co, (Pacific Lines) Nogales, Arizona, yard 
Spokane International RR. 
Spokane, Portland & Seattle Ry. 
Oregon Trunk Ry. 
Oregon Electric Ry. 
Terminal Railroad Association of St. Louis 
Texas and New Orleans RR. 
Texas and Pacific Ry., The 
Abilene & Southern Ry. 
Fort Worth Belt Ry. 
Texas-New Mexico Ry. 
Texas Short Line Ry. ; 
Weatherford, Mineral Wells & Northwestern Ry., The 
Texas Mexican Ry., The 
Texas Pacific-Missouri Pacific Terminal RR. of New Orleans 
Toledo, Peoria & Western RR, 
Union Pacific RR, 
Union Ry. Co. (Memphis) 
Union Terminal Co., The (Dallas) 
Wabash RR, pues West 
Wabash RR. (Lines East 
Western Pacific RR., The 
Wichita Terminal Association, The 


SOUTHEASTERN 


Atlantic Coast Line 
Atlanta & West Point 

Western Railway of Alabama 
Atlanta Joint Terminals 
Birmingham Southern 
Central of Georgia 
Chesapeake & Ohio 
Clinchfield 
Fort Street Union Depot 
Georgia 
Gulf Mobile & Ohio 
Jacksonville Terminal 
Kentucky & Indiana Terminal 
Louisville & Nashville 
Memphis Union Station 
Norfolk & Portsmouth Belt Line 
Norfolk Southern 
Norfolk & Western 
Richmond Fredericksburg & Potomac 
Seaboard Air Line 
Tennessee Central 


* * 


(Filed December 6, 1963) 
C.A. No. 2921-63 
PETITION AND COMPLAINT 


The Plaintiff, Brotherhood of Locomotive Engineers, for 

its cause of action represents to the Court as follows: 
pies 
Jurisdiction 

This action, which relates to an award filed in this 
honorable court on November 26, 1963 by Arbitration Board No, 
282, bearing Docket No. Misc, 41-63, arises under the Consti- 
tution of the United States; Public Law 88-108, 88th Congress 
(77 Stat. 132) approved August 28, 1963; the Railway Labor 
Aet (45 use Section 151 et seq); the Declaratory Judgments Act 
(28 USC sections 2201 and 2202); an Act conferring jurisdic- 


tion upon District Courts over any civil action or proceeding 


arising under any Act of Congress regulating commerce (28 US 


Code Section 1337)$3 and the Administrative Procedures Act 
(5 USC Section 1001 et seq.). 
cL, 
Defendants 

Defendant railroad companies named herein are sued both 
individually and in their representative capacity under Rule 
23(a) of the Rules of Civil Procedure. Each defendant rail- 
road named herein is a party to the proceeding award of 
Arbitration Board No. 282 pursuant to Public Law 88-108, 88th 
Congress (77 Stat. 132). The named defendant railroad com- 


panies represent a class so numerous as to make it impractical 
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to bring them all before this honorable court and the defend- 
ant railroads are named herein to fairly insure the adequate 
representation of all in the class. There is a common ques-~ 
tion of law affecting the several rights of the class repre- 


sented by the named defendant railroads and a common relief 


is sought against them. The entire list of railroads thus 


represented by the class action against the named defendant 
railroads is attached hereto as Exhibit I. 

Defendant Arbitration Board No. 282 is an agency of the 
United States, and Ralph T. Seward, Benjamin Aaron, James T. 
Healy, R. E. McDonald, H. E. Gilbert, J. E. Wolfe and Guy 
Knight, have been appointed and are now serving as' members of 
said Board pursuant to Section 2 of the Public Law 88-108. 

The principal office of Arbitration Board No. 232 ‘3 in the 
District of Columbia. 

The defendant Eastern, Western and Southeastern Carriers' 
Conference Committees are the designated representatives of 
all the defendant railroads and were so recognized:in Section I 
of Public Law 88-108 and in the caption of the award filed by 
Arbitration Board No, 282. All of these davaianat Gontenends 
Committees have a principal office in Chicago, Illinois. The 
Chairmen of the respective Carriers' Conference Gcumittees are 


Guy Knight, E. H. Hallmann and C,. A. McRee, 


IIT 


Award Proposes Illegal Redelegation of 
Statutory Responsibility and Authority 
and Flagrantly Interferes with the 
Right of the Employees to Bargain Col- 
lectively Through the Representative 
of Their Own Choosing 


1. Under Public Law 88-108 Arbitration Board No. 282 


was required in its award, inter alia: 
a. to incorporate matters on which the parties 
were in agreement, 
to give due consideration to matters on which 
the parties were in tentative agreement, and 
to resolve those matters in which the parties 
were in disagreement. 
In this connection the statute made particular reference to 
a statement by the Secretary of Labor addressed to the par- 
ties on August 2, 1963, and papers relating thereto. 

2, In carrying out its foregoing obligations Arbitra- 
tion Board No. 282 was required to give due consideration to 
the effect of its proposed award, inter alia: 

a. upon adequate and safe transportation service 
to the public, 
upon the interest of the employees, and 
to the narrowing of the areas of disagreement 
which had been accomplished in bargaining and 
mediation. 

3. In the entire history of the bargaining between the 
parties, all parties have recognized that it is the locomo- 


tive engineer who has a primary interest in the probable 
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effect of the removal of his assistant, commonly paraioed to 
as the fireman-helper, from various types of runs and assign- 
ments and that the locomotive engineer has a very substantial 
interest in the probable effect of the removal of other mem- 
bers of the crew upon whom the locomotive engineer must rely 
in the performance of his duties. 

4. While there was a degree of controversy in the pro- 
ceedings before Arbitration Board No. 282 concerning the 
degree to which the locomotive engineer's interest might be 
adversely affected by the removal of firemen-helpers and 
other employees from various types of runs and assignments, 
there was no question raised in the record concerning the 
fact that it is primarily the locomotive engineer who remains 


on the run or assignment and not the fireman-helper or other 


employees removed therefrom whose interest requires the avoid- 


ance or amelioration of such consequences as: 

a. inereased, unnecessary and undue hazards of 
operation, | 
inereased exposure to and uncertainty concern- 
ing the application of discipline and other 
punitive measures by railroad management , and 

ec. increased and undue burden of work. 

5, It is uncontradicted in the record of the’ proceed- 
ings before Arbitration Board No, 282 that the removal of 
firemen-helpers and other employees from various runs and 
assignments would cause the locomotive engineer: 

a. a discontinuance or reduction in the: degree of 
verification of signals, other observations and 


communications, 
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b. a discontinuance or reduction in the oppor- 
tunity to check on the applicability of various 
operating rules and orders to situations en- 
countered during the tour of duty, 
the decreased opportunity and increased occa- 
sion and responsibility for detection, pre- 
vention and correction of malfunctions, not only 
in the lead engine but in remote units of power 
which are part of the locomotive, 
discontinuance of and lack of provisions for 
necessary and appropriate relief for purposes 
of rest and nature, by an assistant and tempo- 
rary replacement qualified to operate under the 
locomotive engineers instructions and super- 
vision, 
augmentation of the complexity and intensity of 
the performance of duties which already demand 
a very high order of skill, unrelenting alert- 
ness, and an extreme degree of responsibility 


‘ for the public, for fellow employees, for equip- 


ment and facilities and for the lading. 


6. Notwithstanding these premises Arbitration Board No. 
282, in contravention of the requirements of Public Law 88- 
108, in disregard of the position taken by all parties in col- 
lective bargaining, in contradiction of and without reference 
to the evidence in the record before it, and without making 
any finding or explanation whatsoever for so doing, failed in 


4ts award to carry out the functions and responsibilities 
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assigned to it and to it alone under the statute which created 
4t. Instead the award arbitrarily, unjustly, prejudicially 
and illegally attempts to redelegate statutory obligations and 
authority vested in Arbitration Board No. 282 for the due 
consideration of safety, undue work burden, and adequate safe 
transportation service to the public, and for the dooiies- 
tion of these factors to the resolution of the matter. Further 


this redelegation of statutory obligation and authority is 


to private parties, notably to the carrier parties to the dis- 


pute - defendants herein - in the first instance, and to the 
representatives of firemen-helpers and of other crafts in the 
second instance, and to the complete and total exclusion of 

the duly designated representative of the iéeenetive engineers, 
The employees who have the most interest in the consequences 

of the removal of firemen-helpers and other employees from 
various types of runs and assignments are disenfranchised by 
the award from participating in any process leading to the 
determination of the effect of the removal of the firemen- 
helpers and other employees upon safety, efficiency and burden 
of work. Under the award the duly designated representative 

of the locomotive engineers, notably the plaintiff, is ousted 
from its statutory right and obligation to represent: this 

craft in this important area of working conditions. ‘This con- 
stitutes an intolerable interference with the fundamental 

right of employees to organize and bargain collectively through 
the representative of their own choosing concerning their 
conditions of work. 


7. %In this respect, as in many others, the award of 
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Arbitration Board No. 282, plainly does not conform to the 
substantive requirement of Public Law 88-108, to the sub- 
stantive requirement of the Railway Labor Act for awards 
thereunder and is in sharp conflict with rather than in con- 
formity with the spirit and the provisions of the Railway 
Labor Act as a whole. 

8. In this instance as in many others the award of 
Arbitration Board No. 282 does not conform, nor does it con- 
fine itself to the stipulations of Public Law 88-108. 

9. Likewise in this instance and in many others, the 
proceedings before and the award of Arbitration Board No,282, 
also constitute a grave deprivation of due process, to the 
substantial and irreparable injury of the employees repre- 
sented by the Plaintiff. 

LV 
The Award Nullifies and Discards the 
Basic Statutory Scheme for the Resolu- 
tion of the Dispute. 

1. Of central importance to the statutory scheme for 
the resolution of the dispute is the statement of the Secre- 


tary of Labor to the parties on August 2, 1963 and the suc- 


ceeding negotiations with the mediatory assistance of the 


Secretary of Labor. Section 1 of Public Law 88-108 and the 
legislative history of the Act reveal the factual assumption 
of Congress that the August 2, 1963 statement of the Secre- 
tary of Labor led to negotiations and discussions in which 
agreement and tentative agreement was reached with respect to 
various facets of the dispute. Section 3 of the Act, the 


very heart of the Act insofar as the mission and authority of 
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Arbitration Board No, 282 are concerned, is based largely, 

if not entirely, on the assumption that these agreements and 
tentative agreements could furnish the basic ingredients for 
substantial portions of the Award of Arbitration Board No.282. 
Section 7(a) of the Act reinforces the instructions of Con- 
gress concerning the utilization by Arbitration Bound No.282 
of gains made prior to the termination of the conferences by 
the parties with the Secretary of Labor on August 12, 1963. 

2, The Secretary of Labor in compliance with the re- 
quirements of Section 3 of Public Law 88-108 furnished to 
Arbitration Board No.282, copies of the statement to the par- 
ties of August 2, 1963 and various papers associated there- 
with, Together with and included in the memorandum of Septem- 
ber 23 was a review by the Secretary of Labor of the position 
taken by the parties at various times up to August 12, 1963. 

3, The materials furnished to Arbitration Board No,282 
by the Secretary of Labor were made part of the verona before 
Arbitration Board No.282 and prove conclusively hee the 
parties were in agreement or in tentative agreement. with re- 


spect to guiding principles for the blanking of firemen- 


helpers jobs, including notably, the setting up of categories 


of jobs based on their relative relation to safety of opera- 
tions and to the burden of work which other employees would 
experience upon the blanking of each category. Also agreed 
upon was the principle of blanking each category subject to 
blanking in accordance with a prearranged sequence. Also 
agreed upon were a number of implementing conditions among 


which was the condition as to a number of important categories 
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of important firemen's Jobs that no blanking could be accom- 
plished prior to a review by a special board of adjustment to 
be set up in accordance with provisions for such board under 
the Railway Labor Act. Also agreed upon was the principle of 
a special exemption from blanking for jobs in through-freight 
service, Also there was substantial agreement on the prin- 
ciple of protection and benefits for displaced firemen and the 
principle of reduction through natural attrition, only, for 
firemen with sufficient seniority to remain on the seniority 
list. 

4, In disregard of the Congressional assumption of fact 
which legislative history reveals to have been based on Con- 


gressional information from the Secretary of Labor and in dis- 


regard of the specific prescription of Section 3 and 7(a) of 


Public Law 88-108 which were based on the Congressional assump- 
tion of fact, Arbitration Board No, 282 found next to nothing 

in the way of agreement that could serve as a meaningful founda- 
tion for the award with respect to the treatment of firemen's 
jobs. It disregarded and failed to include in its award the 
important principles and the important implementation thereof 

on which following August 2, 1963, the parties had in their 
discussions with the Secretary of Labor and with each other, 

had come into agreement, substantial agreement, tentative agree- 
ment, and concerning which there was a very decided narrowing 

of the issues in dispute. Arbitration Board No. 282 in its 
award provides for no categories of jobs, for no sequences of 
planking, for no special immunity for road freight jobs and 


for no systematic review by a special board of adjustment under 


271Y 


the Railway Labor Act, and provides instead a scheme of its 
own invention never discussed by the parties, never proposed 
by any board or by the Secretary of Labor, an invention whose 
recommendations in terms of practicality, numbers of jobs 
affected, dangers to the safety of operations, impairment of 
efficiency and undue increase in burden of work upon remain- 
ing employees is very far different from the rules that would 
have been available to the employees represented by Plaintiff 
had Arbitration Board No. 282 been content to work within the 
statutory framework to which the agreements and teritative 
agreements and narrowing of issues after August 2, 1963, are 


of central importance. 


5. Without the instructions of policy and of standards 


contained in Section 3 of Public Law 88-108 the legislation 
4s a hollow shell. This ad hoc Board, not skilled or experi- 
enced in railroad operations and practices, posnine only a 
prief and confused hearing constructed a radical naneme of 
its own, never discussed or proposed by the Gaenanesy of 
Labor, never discussed or contemplated by the parties and 
having a radically more severe impact on the employees than 
was contemplated by the parties in their discussions follow- 
ing August 2, 1963. : 

6. Even with respect to the protective provisions of 
the award Arbitration Board No, 282 did not respect the agree- 
ment and tentative agreements which followed the August ay 
1963 statement of the Secretary of Labor. In at least two re- 
spects Arbitration Board No. 282 invented Pdatunes (of particu- 


lar harshness never proposed even by the carriers. The Award 
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of Arbitration Board No, 282 provides the mischievious and 
highly injurious device to management of using a single un- 
desirable job as a basis for eliminating a great number of 
employees, This is foreign to the discussions and agreements 
of the parties with the Secretary of Labor and with each 
other following the August 2, 1963 statement to the parties. 
Likewise Arbitration Board No. 282 invented and improperly 
introduced a new substantial restriction on seniority rights 
foreign and alien to the spirit of the post-August 2, 1963 
Giscussions and agreements. This, Arbitration Board No. 282 
did without any basis in the record. The restrictions of 
seniority rights of employees with more than 10 years senior- 
ity, as proposed in the award of Arbitration Board No. 282, 
is far more retrogressive than anything contemplated in col- 
lective bargaining and far more retrogressive than in the 
harshest recommendations contained in the reports previously 
accepted by the defendant railroad companies. 

7. In the light of these premises the award of Arbitra- 
tion Board No, 282 did not conform or confine itself to the 


stipulations of Public Law 88-108, 


8, In the light of these premises the award of Arbitra- 


tion Board No, 282 is the product of an arbitrary run-away 
administrative procedure, not informed or guided by statutory 
standards or prescriptions and violative of due process with 
the result of imposing substantial and irreparable damage to 


the employees represented by the Plaintiff. 


Vv. 
Arbitration Board No. 282 Committed m= 
peachable Error in Giving Considerable 
Persuasive Weight to the Report of the 
Presidential Railroad Commission 

1. Public Law 88-108 makes no mention of the Presiden- 
tial Railroad Commission and makes no provision for consider- 
ation of its Report. The Presidential Railroad Commission was 
a non-statutory body whose Report was in no way binding upon 
the parties. 

2. The omission of reference to the Presidential Rail- 
road Commission in Public Law 88-108 was intentional, as 
legislative history of the act reveals. 

3. Such provision of policy, standards and guidance as 
was provided by Public Law 88-108 to the Arbitration Board 
was in terms of the situation immediately preceding the enact- 
ment of the Law and notably in terms of the progress which 


the parties made toward agreement following the August 2, 1963 


statement by the Secretary of Labor. 


4, Yet, despite the clear intent of Public Law 88-108, 


Arbitration Board No, 282 permitted the proceedings to be 
inundated with references to the proceedings conducted before 
the Presidential Railroad Commission more than ewe years ago 
to the detriment of the consideration that could Be given to 
the matters of central interest and importance under Sections 
3 and 7(a) of Public Law 88-108. In the opinion accompanying 
the Award, Arbitration Board No. 282 acknowledges that it has 
given considerable persuasive weight to the Report of the 
Presidential Railroad Commission. This is an unwarranted and 


prejudicial departure from the statutory prescription, 


27122 


5. In that the proceedings were infected by the exten- 
sive receipt, over objection, of evidence by the Board of 


material pertaining to the Presidential Railroad Commission, 


and to other matters not cognizable under Public Law 88-108, 


to the detriment of the development and consideration of evi- 
dence of central importance under that law, a full and fair 
hearing was not had, and the proceedings were not substan- 
tially in conformity with the requirements of the Railway 
Labor Act. Further, based as it was on the acknowledged con- 
siderable persuasive weight given to the Report of the 
Presidential Railroad Commission, the Award does not conform, 


nor confine itself, to the stipulations of Public Law 88-108. 


VI. 


Failure to Afford Plaintiff A Full and 
Fair Hearing 


1. The Award of Arbitration Board No. 282 is the product 
of an improperly controlled, hasty, incomplete and inadequate, 
unfair proceeding. Despite the exceptional gravity of the 
rights of the employees at stake in the proceeding before Arbi- 
tration Board No. 282, and the exceptional circumstances of 
involuntary participation therein, there was a failure on the 
part of the Board to provide even those elements of a full 
and fair hearing which are customarily afforded in relatively 
routine and unimportant matters. 

2. Because of the extreme limitation of time imposed in 
this proceeding, Plaintiff, representing the interests of 
more than 40,000 locomotive engineers and firemen-helpers, had 
a gross total of less than three hours for the presentation of 


its case in chief. 
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3, The provision in Section 2 of Public law 88-108 for 


the appointment of two members to represent five separate 


labor organizations which have diverse interests, as well as 


4nterests in common, aggravated the basic unfairness of the 
proceeding. Ordinarily in cases involving far fewer employees 
and far less grave issues every party in an arbitration pro- 
ceeding is entitled to participate directly through a member 
of its own organization. While this is in no way to be con- 
strued as a criticism of either of the two fine members repre- 
senting the five labor organizations involved in the dispute, 
the fact remains that in this particularly significant pro- 
ceeding the Plaintiff had no representative of its own to sit 
on the Board and to protect its special interests. 

4, The Plaintiff was not afforded the opportunity to con- 
sider proposed findings and conclusions and was not given the 
opportunity to comment on or take exceptions to proposed find- 
ings or conclusions. 

5, In these premises, the proceedings berore Arbitration 
Board No, 282 and the Award which resulted therefrom plainly 
do not conform to the substantive requirements laid down by the 
Railway Labor Act for such awards and the proceedings were not 


substantially in conformity with that act. 


VII. 


Failure to Provide an Expert, Self-Consistent 
Conception of the Governing Legislative 
Policy and Standards 


aie ——$—$—$——$——_————————— NT ast eee 


1. As shown in the accompanying Opinion, the Award of 


Arbitration Board No. 282 fails to define key elements of the 


2712, 


topics assigned by the statute for the Board's consideration 
and application. The key language of the statute includes 


" "narrowing of 


the words “agreement,” "tentative agreement, 
the area of disagreement," "safe transportation service to 
the public," "the interest of the carrier and employees af- 
fected," "due consideration." 

2. In no instance did Arbitration Board No, 282 face 
up to the problem of defining the applicable meaning of any 
of the key language of the statute. Nor can a consistent 
conception of the content of the key language be extracted 
from the implicit definition of each term as used in parts 
of the Board's opinion and Award. To the contrary, the 
Board's use of the key terminology is not consistent and is 
based on an unrealistic, inexpert, confused and untenable 
conception of the role assigned by Congress in Public Law 88- 
108 to the Arbitration Board which was organized pursuant 
thereto. 

3. This failure of the administrative process all the 
more flagrant in the light of the failure of the Board to 


note, consider, or utilize, in any way, evidence submitted 


py the Plaintiff and other labor organizations pertinent to 


be considered in understanding and applying key terminology 
of the statute. 
VIII. 
' Failure to Make Subsidiary Findings 


1. By expressly avoiding reference to any part of the 
evidence which Arbitration Board No, 282 received during the 


course of the proceedings, and by dealing solely with ultimate 
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conclusions without making any subsidiary supporting findings 
of fact and of law, and by citing in justification therefor 
only a prejudicial reference to a former non-statutory, non- 
binding proceeding concerning which the neutral members of 
Arbitration Board No. 282 had no first-hand knowledge, the 
Board failed to meet the ordinary obligations of administra- 
tive agencies and its Award violates the requirement of due 
process. , 


2. Had Arbitration Board No, 282 complied with its obli- 


gation to make subsidiary findings it would have necessarily 


referred to the question of burden of proof which, under these 
circumstances, has been entirely ignored in the proceedings 
before this Board and in the Award which it rendered. Under 
the customary rules applicable to this type of proceeding 
the burden of proof is on the proponent of a rule or order. 
Insofar as the Award constitutes in a very large measure an 
acquiescence in a proposal for a drastic change in rules gov- 
erning conditions of work, and indeed sometimes grants more 
than was requested, it was obligatory upon Arbitration Board 
No. 282 to take cognizance of the question of burden of proof 
and to apply it against the defendant railroads. Failure of 
Arbitration Board No. 282 to provide for summation, briefs, 
and other ordinary incidents of administrative hearings made 
4t all the more necessary for the Board itself to be explicit 
in its own review of the evidence and in its own statement 
of findings. 

3. The Board states that lack of time and experience 


severely limited their investigation. A perfunctory recital 


2712, 


by Arbitration Board No. 282 of full consideration of the evi- 
dence and arguments, and upon the entire record, stated in the 
pare terms of the statute, is patently inadequate under these 
cireumstances. 

4, In these premises the proceedings did not afford due 
process, 


IX. 


Gross Error in Reliance on an Alleged 
Conelusion in Emergency Board No. 154 


1. Arbitration Board No, 282 referred to and relied on 
a completely non-existent conclusion of Emergency Board .154 
and did so without any basis whatever in the record in the pro- 
ceeding leading to the Award in question here. Arbitration 
Board No. 282 cited an alleged conclusion of the Emergency 
Board 154 - which sat in this same dispute earlier this year 
- to the effect that it found that in most instances firemen 
are not needed in road freight and yard service. In this con- 
nection, Arbitration Board No. 282 associated Emergency Board 
154 with the earlier Presidential Railroad Commission. 

2. The fact of the matter is that there is absolutely 
nothing in the report of Emergency Board 154 and there is 
absolutely nothing in the record of the proceedings before 
Arbitration Board 282 which could reasonably have led the 
latter Board to believe that Emergency Board 154 had reached 
the conclusions cited. 

3. This is prejudicial error particularly in the light 
of the acknowledged limitation of Arbitration Board No. 282 


as to time and experience. It evidently relied upon a con- 
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sensus of opinion of earlier boards, which consensus does not 


in fact exist insofar as any evidence is available in the 
record before this Board. 

4, In the same paragraph of its Opinion Arbitration 
Board No, 282 states that other Emergency Boards and one 
Arbitration Board had ruled adversely on related proposals 
by the BLF&E and the BLE. This is a patent misconstruction 
of the issues involved in this case as compared with the 
issues in other cases, In no case was there an adverse ruling 
on the matter of continuing to have a fireman-helper in the 
cab with the locomotive engineer. 

5. In these premises Arbitration Board No. 282 com- 
mitted gross error in departing from the stipulations of 
Public Law 88-108 and in basing the award on a mistake of 
fact which was never in evidence before the Board. Under 
these circumstances the award plainly does not conform to 
the substantive requirement laid down by the Railway Labor 
Act for such awards and the proceedings were not substan- 
tially in conformity with that act. 

xX. 
The Board Did Not Fulfill Its Role by 


Conducting A Completely Adversary Pro- 
ceeding 


1. Public Law 88-108 provides that due consideration be 
given to specified elements, some of which are of a ‘purely 
adversary character and some of which are of public ‘concern 
regardless of the position taken by the adversaries in the 
dispute, Thus, pursuant to Section 7(a) of Public Law 88-108, 


Arbitration Board No. 282 was required to give due consideration 
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of the proposed Award upon adequate and safe transportation 
service to the public. In so doing, Arbitration Board No. 
282 was required to do more than an Arbitration Board must do 
in a voluntary proceeding not governed by a statutory pre- 
scription. 

2. There is nothing in the Opinion of Arbitration Board 
No, 282 that indicates that it did in fact give due considera- 
tion to the effect of the proposed award upon adequate and 
safe transportation service to the public. To the contrary, 
the Opinion of Arbitration Board No. 282 reveals that it did 
not feel itself capable of making a judgment concerning safe 
transportation service to the public except in the most gen- 
eral terms. Even more importantly, there is nothing in the 
opinion of Arbitration Board No. 282 to suggest that it even 
considered the question of adequacy of service in arriving 
at its decision. 

3. Had Arbitration Board No. 282 fulfilled its obliga- 
tion to the specified interest of the public under Public Law 
88-108 it would not have been able to render an Award which 


at one and the same time substantially impairs the adequacy 


and safety of transportation service to the public and in- 


trudes heavily upon the legitimate interests of the employees 
affected. 
4. Thus the Award does not conform to the stipulations 


of Public Law 88-108. 


XI. 


Usurpation of a Dispute Not Properly 
Before the Board _ 


1. Arbitration Board No. 282 did not exclude from its 
proceeding an interloping party which met none of the 
statutory requirements for admission to the proceeding. In 
fact, Arbitration Board No. 282 invited submission of evi- 
dence by the interloping party and by the employees of said 
party, thereby assuming jurisdiction over their dispute, 
over the valid objection of the duly designated representa- 
tive of the employees of the interloping party. 

2. This constituted an application of authority to hold 
hearings for and to provide time and services for matters 


outside of the scope of Public Law 88-108 and evidenced an 


4ntention to have the Award apply to a dispute not cognizable 


under said Public Law. 

3. Thus the proceedings were not substantially in con- 
formity with the Railway Labor Act and insofar as tne Award 
4s intended to apply to an interloping party 1t will not have 
confined itself to the stipulations of Public Law 88-108. 


XII. 
Other Errors 
There are numerous other instances in which the provi- 
sions of the Award of Arbitration Board No. 282 plainly do 
not conform to the substantive requirement laid down by the 
Railway Labor Act. There are numerous other examples of 
failure of the proceedings to conform substantially with the 


Railway Labor Act. And there are numerous other examples in 
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which the Award does not conform nor confine itself to the 


stipulations of Public Law 88-108. 


XIII. 
Potential Constitutional Question 

To the extent that Public Law 88-108 might be inter- 
preted as intending or permitting Arbitration Board No. 282 
to exercise the degree of latitude which it has presumed to 
exercise in its Award and to conduct an administrative proc- 
ess with as little care for the rights of the parties involved 
as is evidenced in this unique case, of such transcendent 
importance in a country which prides itself on basic freedoms 
including the freedom to bargain collectively through repre- 
sentatives of one's own choosing, then the validity of the 
statute would'be brought into question on the grounds of an 
improper and unrestrained delegation of potentially extremely 
oppressive legislative power to an ad hoc body in an uncharted 
area without provision of adequate specifications of legisla- 


tive policy and standards to constitute due process of law. 


WHEREFORE, Plaintiff prays that the Court: 


1. Issue a temporary injunction restraining Defendants 


from taking any further action, under color of 
Public Law 88-108 or under the Award filed by 
Arbitration Board No. 282, affecting the employ- 
ment rights and working conditions of employees 
represented by Plaintiff until a hearing can be 


held on this Complaint. 
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2, After hearing, issue a preliminary in ‘unction 


pendente lite restraining Defendants, except 
by agreement with Plaintiff, from taking any 
action affecting the employment rights and 
working conditions of employees represented 
by Plaintiff. 

3. Upon final hearing issue a judgment impeaching 
and vacating the Award of Arbitration Board 


No. 282. 


Plaintiff prays that this Court grant such other and 


further relief as may be just under this complaint. 


* * * * * 


(HEADING OMITTED) | Civil Action No. 2919-63 Filed December 16, 1963 


ANSWER OF CARRIER DEFENDANTS TO PETITION TO IMPEACH AND 
CONTEST AWARD OF ARBITRATION BOARD, FOR DECLARATORY 
JUDGMENT, AND FOR INJUNCTIVE RELIEF 
Now come’ the defendants in the above entitled cause (other 
than Ralph T. Seward and Robert F. Kennedy), hereinafter referred to 
as the "carrier defendants," and for their answer to the Petition to 
Impeach and Contest Award of Arbitration Board for Declaratory Judg- 
ment, and for Injunctive Relief, state as follows: 
ANSWER TO COUNT I 
First Defense 
1-7. The carrier defendants and the railroads listed in 
Appendix A to the aforesaid petition were parties to the proceedings 
provided for in Public Law 88-108 and the allegations of paragraph 4 
are true only insofar as and to the extent that the carrier defendants 
and the railroads listed in Appendix A are represented by the Eastern, 
Western and Southeastern Carriers' Conference Committees as shown in 


Exhibits A, B and C attached to this answer and made a part hereof. 


Except as above stated, the carrier defendants admit all of the alle- 


gations of fact contained in paragraphs 1 to 7, inclusive. 
8, The Secretary of Labor was directed by Public Law 
88-108 to furnish to the arbitration board and to the parties to the 


dispute copies of his statement to the parties of August 2, 1963, and 


the papers therewith submitted to the parties, together with memoran- 
dums and such other data as the board may request sett ing forth the 
matters with respect to which the parties were in ten‘ ative agreement 
and the extent of disagreement with respect to matter. on which the 
parties were not in tentative agreement. In compliance with this 
directive the Secretary of Labor did furnish to the arbitration board 
copies of the statement of August 2, 1963, and of certain of the papers 
therewith submitted to the parties, together with memorandums dated 
September 23, 1963, setting forth matters with respect to which the 
Secretary of Labor believed the parties were in tentative agreement 
and the extent of disagreement with respect to certain remaining 
matters. Except as stated herein, the carrier defendants deny each 
and every allegation contained in paragraph 8. . . 

9. The arbitration board was directed by Public Law 88-108 
to incorporate in its decision any matters on which it finds the par- 
ties were in agreement, to resolve the matters on which the parties 
were not in agreement, and, in making its award, to give: due considera- 
tion to those matters on which the parties were in tentative agreement, 
to the effect of the proposed award upon adequate and safe transporta- 
tion service to the public and upon the interests of the carrier and 
employees affected, giving due consideration to the narrowing of the 
areas of disagreement which has been accomplished in bargaining and 
mediation. Except as herein stated, the carrier defendants deny each 
and every allegation contained in paragraph 9. 


10. The carrier defendants admit the allegations of para- 


graph 10. 


11-12. The carrier defendants deny each and every allega- 
tion contained in paragraphs 11 and 12. 

13. The carrier defendants admit that the award provides 
for the elimination of jobs other than through attrition, but denies 
each and every other allegation contained in paragraph 13. 

14. The carrier defendants deny each and every allegation 
contained in paragraph 14. 

15. The plaintiffs and the employees they represent agreed, 
and the carriers tentatively agreed, but only in the context of assump 
tions as to what would be done with respect to other items, to submit 
certain matters of disagreement to special boards of adjustment. Pur- 
suant to such agreement and tentative agreement, the costs and expense 
of the neutral member of such boards would be assumed by the National 
Mediation Board and any incidental expenses not paid by the Mediation 
Board would be assumed equally by the parties. The arbitration board 
did not incorporate all of the provisions of such agreement and tenta- 
tive agreement in its award, and awarded that the costs and expenses 
of the neutral member and any incidental expenses shall be shared 
equally by the parties unless different arrangements can be made by 
mutual agreement. Except as herein stated, the carrier defendants de 


each and every allegation contained in paragraph 15. 


16. The parties tentatively agreed, but only in the context 


of assumptions as to what would be done with respect to other items, 
upon certain guidelines to be followed by the said special boards of 
adjustment in reaching their decisions. The guidelines provided in 


the award differ in some respects from those so tentatively and 
qualifiedly agreed upon by the parties. Except as here stated, the 
carrier defendants deny each and every allegation contained in para- 
graph 16. 

17. The carrier defendants deny each and every allegation 
contained in paragraph 17. 

18, The carrier defendants deny each and every allegation 
contained in paragraph 18. 

19, The carrier defendants deny each and every allegation 
contained in paragraph 19. 

Second Defense 

20, The provisions of Section 9 (Third) of the Railway 
Labor Act, to the extent made applicable by Public Lew 88-108, pro- 
vide the exclusive remedy for review of the Award of Arbitration 
Board No. 282. The Petition fails to state grounds for impeachment 
of said Award. : 


Third Defense 


21. The Petition fails to state a claim upon which relief 


ean be granted. 
ANSWER TO COUNT II 
First Defense 

1. The carrier defendants admit the allegations contained 
in paragraph 1. 

2, The carrier defendants admit the allegations of fact 
4n paragraphs 1 through 7 of the Count I of the Complaint which are 
adopted by reference and incorporated herein in paragraph 2 to the 
extent set forth in paragraphs 1-7 of their answer to Count I hereof. 


3. For answer to paragraph 3, the carrier defendants 

state that Section 7(b) of Public Law 88-108 provides that 
"Me obligations imposed by this joint 

resolution, upon suit by the Attorney General, 

shall be enforeible through such orders as 

may be necessary by any court of the United 

States having jurisdiction of any of the 

parties." 

4. The carrier defendants deny that the summarization 
and paraphrase of Public Law 88-108 set forth in paragraph 4 
correctly states the terms of that Law, and refer to Public Law 
88-108 for its terms; the carrier defendants state that they are 
without information sufficient to form a belief as to the extent to 
which plaintiffs or the employees represented by them have agreed 
to the provisions of Public Law 88-108, but the carrier defendants sta 
that plaintiffs as representatives of such employees appeared before 
Arbitration Board No. 282 and participated in the proceedings before 
said Board. 

5. The carrier defendants admit the allegations of para- 


graph 5. 


6. The'carrier defendants deny the allegations contained 


in paragraph 6. Such defendants state that some of the terms and 
conditions of employment of said employees were arrived at in collec- 
tive bargaining, that some were arrived at in other ways, that some 
are contained in contracts entered into by said employees represented 
by the plaintiffs and by the carrier defendants, and that some are 
not contained in such contracts. 

7. The award of the arbitration board, referred to in 


paragraph 7 of Count II, provides for some revisions in the terms 


and conditions of employment of certain of said employees, but the 
carrier defendants have no knowledge as to the extent to which such 


emoloyees or the plaintiffs consent to such revisions. 


8. The allegations of paragraph 8 are admitted by the 


carrier defendants, except that such defendants have no’ knowledge 

as to the extent to which the plaintiffs have agreed to) the proce- 
dures described therein other than as stated in answer to paragraphs 
15 and 16 of Count I. 

9-11. The allegations contained in paragraphs 9, 10, and 
11, imperfectly summarize or paraphrase certain provisions of the 
award of the arbitration board. All of the allegations of such 
paragraph are denied except as herein otherwise stated. The number 
of employees of the carrier defendants whose employment may be termi- 
nated or altered as provided in the award, or whose seniority rights 
may be impaired with loss of job opportunities or diminished ability 
to maintain earnings, or who may be required to change their resi- 
dence from one community to another in order to retain silomens 
with the carriers, if any, cannot now be determined. The carrier 
defendants have no knowledge as to the extent to which employees 
have not agreed to pay or are unwilling to pay such costs as are 
referred to in paragraph 11 of Count II, except as appears in answer 
to paragraphs 15 and 16 of Count I. 

12-13. The carrier defendants deny each and every allega- 
tion of fact contained in paragraphs 12 and 13, and state that neither 
the plaintiffs nor the employees referred to therein have any claim 
entitling them to any remedy in either law or equity. 


14, The carrier defendants deny each and every allegation 
contained in paragraph 14, and further state that the changes in 
terms and conditions of employment provided by the Award of the arbi- 
tration board will become effective as provided by law and in said 
award. 

Second Defense 

15. The Petition fails to state a claim upon which relief 
ean be granted. 

WHEREFORE, the carrier defendants pray that this Court 
dismiss the Petition and enter a judgment on the Award of Arbitration 
Board No. 282. 

Respectfully submitted, 


(SIGNATURES OMITTED) 


(CERTIFICATE OF SERVICE OMITTED) 
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EXHIBIT "A" 


EASTERN RATLRCADS WHICH HAVE AUTHORIZED REPRESENTATION BY THE EASYERN CARRIERS*® 
CONFERENCE COMMITTES IN THE HANDLING OF NOTICES COVERING RULES CHANGE PROPOSALS 
SERVED ON OR ABOUT NOVEMEER 2, 1959 BY THE INDIVIDUAL RATIROADS ON THZIR EMPLOY- 
EES REPRESENTED BY THE BROTHERHOOD OF LOCOMOTIVE ENGINEERS; ORDER OF RATIWAY 
CONDUCTORS AND BRAKEMEN: BROTHERHOOD OF LOCOMOTIVE FIREMEN AND SNGINSYEN; 

OP RAZTROAD TRAINMEN AND/OR SWITCHMEN'S UNION OF NORTH AMERICA, 
REIATING TO (1) USE OF FIREMEN (HELPERS) ON OTHER THAN STEAM POWER, (2) BASIS 
OF PAY AND ASSIGNMENT OF EMPLOYEES, (3) CONSIST OF CREWS; eo ee 

DATE 


(Authority is co-extensive with provisions of current schodule , 
applicable to employees represented by the organizations sham) 
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(BE 7 aR BSA NE ma 
Newburgh & South Shore —SS—~S rx a 
New vorg Districts ee 
rae] ae | od 


ERA Dav. of astern Dis 
Western bistric 

Nortne Distric 
outhern District | 
Pitteburen& Lake Brie — 
Lake Erie & Eastern 


(Notes on following page) 


ee 


NOTES: 

(1) - Monongahela 
Pitts,, Chartiers & Youghilogheny 
Washington Terminal 
NEY YORK CENTRAL 

(2) - Northern District 


(3) = Southern District 
(4) = Cleveland Union Terminals 


(5) = Cleveland Union Terminals 


(6) - Unton 


) - Employees! Standard Notice of 


September 7, 1969 not served by 
Brotherhood of Railroad Trainnen 


The BRT also represents Road Conductors 
on the Canada Southern Division 


The BLE also represents Firemen and 
Hostlers on the Louisville and 
Jeffersonville Bridge and Railroad, 
a part of tne Southern District 


Covered by Joint Agreement of 
October 11, 1929, which has status 
of supplement to basic agreements 
on participating roads 


Covered by Yardmen's Rereament on 
NYC RR ~ Western District 


The PofLE also represents Firemen and 
Hostlers. Carrier served original 
railroad notices of November 2, 1959; 
withdrew its notices under date of 
May 3, 1960 and agath served same 
notices under date of June 13, 1963. 
The September 7, 1960 notices were 
not served by the BLE on this property 
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EXIIBIT B 
WESTERN RALIROADS 


LIST OF WESTERN RAILROADS REPRESENTED BY THE WESTERN CARRIERS' CONFERENCE COMMITTEE, 
IN CONNECTION WITH NOTICES IDENTIFIED AS RELATING TO - (1) USE OF FIREMEN (HELPERS) 
ON OfHER THAN STEAM POWER, (2) BASIS OF PAY AND ASSIGNMENT OF EMPLOYEES, AND (3) 
CONSIST OF CREWS, DATED ON OR ABOUT NOVEMBER 2, 1959, SERVED BY THE RAILROADS GENER- 
ALLY OW THE GENERAL CHAIRMEN, OR OTHER RECOGNIZED REPRESENTATIVES, OF THEIR ENGINE, 
TRAIN AND YARD SERVICE EMPLOYEES, REPRESENTED BY THE BROTHERHOOD OF LOCOMOTIVE EN- 
GINEERS, BROTHERHOOD OF LOCQMOTIVE FIREMEN AND ENGINEMEN, ORDER OF RAILWAY CONDUCTORS 
AND BRAKEMEN, BROTHERHOOD OF RAILROAD TRAINMEN AND SWITCHMEN'S UNION OF NODTH AMERICA; 
ALSO, NOTICES DATED ON OR ABOUT SEPTEMBER 7, 1960, SERVED UPON VARIOUS INDIVIDUAL 
WESTERN RAILROADS BY THE GENERAL CHAIRMEN, OR OTHER RECOGNIZED REPRESENTATIVES, OF 
THE FIVE OPERATING RAILWAY LABOR ORGANIZATIONS, RELATING TO - WAGE STRUCTURE IMPROVE- 
MENTS, CONSIST OF CREWS, EMPLOYEE PROTECTION IN MERGERS, ETC., AND STABILIZATION OF 
EMPLOYMENT. 


This authorization is co-extensive with the provisions of 
current schedule agreements applicaole to employees represented 
by the above-named organizations. 


Subject to the foregoing, the notices and classes of employees 
covered by the authorizations are indicated by an "x" inserted in Columns 
(1), (2) and (3) below: 


Alton and Southern RR, 
Atchison, Topeka & Santa Fe 
Railway, The 
Gulf, Colorado & Santa Fe Ry. 


Bauxite & Northern Ry, 

Belt Ry. Co. of Chicago, The 

Butte, Anaconda & Pacific Ry. 

Camas Prairie BR. qQ) 

Chicago & Illinoia Midland Ry 

Chicago & North Western Ry., incl. 
former CStPM&O (Except former 
LM) 
16M District 

Chicago & Western 

Chicago, Burlington & Quincy RR, 

Chicago Great Western Ry., incl, 

guth St, Paul Terminal 

Chicago, Milwaukee, St. Paul & 
Pacific RR, - Lines East 

Chicago, Milwaukee, St, Paul & 
Pacific RR. - Lines West 

*hicaro, Rock Island & F 

Chicago Short Line Ry. 

Chicago, West Pullman & Southern 
RR. 

Colorado and Southern Ry. 

Davenport, Rock Island and North 


Use of Firemen (Helpers) on Other Than Steam Power 
' Basis of Pay and Assignment of Employees 
Consist of Crews 


Representing Engineers. 


Denver & Rio Grande Western &3,, 
The 

Des Moines Union Ry. 

Duluth, Missabe & Iron Range 


Duluth, South Shore & Atlantic RR, 
Duluth Union Depot & Transfer Co, 

Duluth, Winnipeg & Pacific Ry. (4) 
East St, Louis Junction Rn, 


Fort Worth and Denver iy. 
Joint Texas Division of CRIG&P - 
RR, and FtW&D Ry. 

Galveston, Houston & Henderson 


Galveston Wharves 

Great Northern Ry. 

Green Bay & Western RR, 
Kewaunee, Green Bay & 


Houston Belt & Terminal Ry. 
Illinois Central RR, 
TLLinois Northern By 

i 


Kansas City Sarre Ry., The 
Arkansas Western Ry., The 
Kansas City Terminal Ry. 
Kansas, Oclahoma & Gulf Ry. 
poco re RR, 
Cit A! 


King eerese Passenger Station 
(Seattle) 

Lake Superior & Ishpeming PR. 

Lake Superior Terminal & Transfer 


Longview, Portland & lWorthern Ry. 
Los Angeles Junction Ry. 
Louisiana & Arkansas Ry. 


Min=eapolis & Se. Louis Ry., The 
Minneapolis Industrial Ry. 
Railway Transfer Co, of the 

City of Minneapolis ; 

Minneapolis, Northfield & 


Use of Firemen (Helpers) on Cther Than Steam Power 
Basis of Pay and Assignment of Employees 
Consist of Crews 


Representing engineers. 


Minneapolis, St. Paul and Sault 
Ste. Marie RR, 
Mixznesota, Dakota & Western Ry. 
Minnesota Transfer Ry., The 
Missouri-Kansas-Texas RR 
Missouri Pacific RR, 
Missouri-Illincis RR, 
New Orleans & Lower Coast RR. 
lew Orleans Union Passenger Term, 
Northern Pacific R 
Northern Pecific Terminal Co. of 
Oregon 
Northwestern Pacific RR, 
Ogden Union Ry. and Depot Co., The 
Oregon, California & Eastern Ry. 
Pecific Coast RR 
Peoria and Pekin Union Ry, 
Port Terminal Railroad Association 
St. Joseph Terminal RR, 
St. Louis-San Francisco Ry. 
St, Louis, San Prancisco and 
Te / 


St. Louis Southwestern Ry, 

St. Paul Union Depot Co., The 

San Diego & Arizona Eastern Ry. 

Sioux City Terminal R 

Southern Pecific Co. (Pacific 
Lines) excl. former El Paso & 
Southwestern System and Nogales, 
Avizona, yard. 

Southern Pacific Co, (Pacific 
Lines) former El Paso & South- 
western Systen x x F x x x 

Southern Pacific Co. (Pacific 
Lines) Nogales, Arizona, yard 

Spokane International RR, 

Spokane, Portland & Seattle Ry. 


Texas and Pacific ty.) The 
Abilene & Southern Ry, 
Port Worth Belt Ry. 
Texas-New Mexico Ry. 
Texas Short Line By. 
bp eat iahas. i a Wells & 


1. Use of Firemen (Helpers) on Other Than Steam Power 
2. Basis of Pay and Assignment of Employees 
3. Consist of Crews 


®& Representing engineers, 


Texas Mexican Ry., The 

Texas Pacific-Missouri Pacific 
Terminal RR. of New Orleans 

Toledo, Peoria & Western RR, 

Union Pacific RR 

Union Ry. Co. (Memphis) 

Union Terminal Co., The (Dallas) 

Wabash RR, (Lines West) 

Wabash RR, (Lines East) 


Use of Firemen (Helpers) on Other Than Steam Power 
Basis of Pay and Assignment of Employees 
Consist of Crews 


Representing engineers. 


NOTES: - 


1 - Authorization covers the Camas Prairie Railroad as governed by Northern 
Pacific and Union Facific schedules, ; 

2 - Authorization includes employees on both the Missabe Division and the 
Iron Range Division. 

3 - Authorization includes "head hostlers" and “assistant hostlers” on the 
Missabe Division, 

4 - Authorization applicable to Engineers on Winnfield District, Mississippi 
Division where B, of L.F.& E, represents Engineers (formerly T.& G. ER.) 

5 - Carrier did not serve the standard notice, Authorization covers only the 


undeleted portions of the standard aotice served by the carrier, 


(A) September 7, 1960 Notice not served by B.L.F.& E, 


(a subsidiary of the Texas & Pacific 
March 7, 1962. 


SOUTHEASTERN kKAILROADS 
_ which have authorized their representation 


by 
SOUTHEASTERN CARRIERS' CONFERENCE COMMITTEE - 1960 


in the handling of notices to 
Revise and Supplement Agreements as to 


(1) USE OF FIREMEN ON OTHER THAN STEAM POWER 
(2) BASIS OF PAY AND ASSIGNMENT OF EMPLOYEES 
(3) CONSIST OF ROAD AND YARD CREWS 


served by such railroads 
on November 2, 1959 


on 


BROTHERHOOD OF LOCOMOTIVE ENGINEERS 
BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN 
ORDER OF RAILWAY CONDUCTORS AND BRAKEMEN 
BROTHERHOOD OF RAILROAD TRAINMEN 
SWITCHMEN'S UNION OF NORTH AMERICA 


as representatives of their engine, train and yard service employees 


Such authority extending to the Proposal of September 7, 1960, 
served on such railroads by the organizations indicated by V below; 


such authority being limited in coverage to those employee groups the rates of pay 
and working conditions of which are governed by the current schedule~agreements, 
under which such employee groups are represented by the above-named organizationss 


° 


Chesapea & Oh 
iClinchfieid 

° ivivivyi | 
Gulf Mobile & Ohio CS™~=C~srtséC‘C*ir CTV CT ‘YJ 
i Jacks iyiy | TT | 


Kentucky & Indians Terminal [| 1 | 177 


(HEADING OMITTED) Civil Action No, 2921-63 Filed December 16, 196 


ANSWER OF CARRIER DEFENDANTS TO PETITION AND 
COMPLAINT FOR IMPEACHMENT AND VACATION OF 


AWARD, DECLARATORY JUDGMENT, AND INJUNCTION 

Now come the defendants in the above-entitled cause (other 
than the National Railway Labor Arbitration Board No, 282 and the 
members thereof), hereinafter referred to as the "carrier defendants, 
and answer the Petition and Complaint for Impeachment :and Vacation o 
Award, Declaratory Judgment and Injunction, as Pollows: 

FIRST DEFENSE | 

1. With respect to the averments of Section I of the 
Petition and Complaint, the carrier defendants auilit that section 4 
of Public Law 88-108 provides that the Award rendered pursuant to 
that Act shall be filed in the District Court for the District of 
Columbia and that said Award is subject to Section 9 of the Railway 
Labor Act, (45 U.S.C. § 159), to the extent that the provisions of 
that section are not inconsistent with Public Law 88-108. Defendants 
further admit that pursuant to Section 4 of Public Law 88-108 the 
Award was filed in the District Court for the District of Columbia 
on November 26, 1963 in a docket number designated Miscellaneous 
No. 41-63. Defendants further admit that the District Court for the 
District of Columbia may enter judgment on said Award or may determin 
part of the Award to be invalid after the filing of a petition for 
impeachment but that such determination of invalidity shall be solely 


on the ground or grounds, to the extent applicable, provided in 


Section 9 (Third) of the Railway Labor Act. Except as specifically 


admitted above, defendants deny the averments of said Section I. 

2. With respect to the averments of Section II of the 
Petition and Complaint, carrier defendants admit the averments in 
the second, fourth and fifth sentences of the first paragraph of sa 
section. Defendants further admit that Arbitration Board No. 282 wa 
established pursuant to Public Law 88-108, that the members named 
to the Board were Ralph T. Seward, Benjamin Aaron, James T. Healy, 
R. H. McDonald, H. E. Gilbert, J. E. Wolfe and Guy W. Knight, and 
that such individuals were members of the Board at the time the Awa 
was filed. Defendants have no knowledge or information sufficient 
form a belief as to the truth of the other averments of the second 
paragraph of said section of the Petition and Complaint. Defendants 
admit that the carrier defendants and the railroads listed in 
Appendix A to the Petition and Complaint were parties to the pro- 
ceedings provided for in Public Law 88-108 and that the Eastern, 
Western, and Southeastern Carriers' Conference Committees represent 
these carriers insofar and to the extent shown in Exhibits A, B and 
C attached to this Answer and made a part hereof; that the caption 
of the Award, filed November 26, 1963, refers to "Certain Carriers 
Represented by the Eastern, Western, and Southeastern Carriers' 
Conference Committees;" that each of such Carriers' Conference 


Committees has an office in Chicago, Illinois; and that the Chairmen 


of the respective Carriers' Conference Committees are J. J. Gaherin, 


E. H. Hallmann and C. A. McRee. Except as stated herein, defendants | 
deny the averments of Section II of the Petition and Complaint. 

3. The carrier defendants deny the averments of the 
heading of Section III. 

h, With respect to the averments of paragraphs 1 and 
2 of Section III, the carrier defendants refer to the specific pro- 
visions of Section 3 and 7 of Public Law 88-108 and deny the aver- 
ments in the paragraphs which imperfectly summarize or paraphrase 
Public Law 88-108. : 

5. The carrier defendants deny the aver nts of para- 
graphs 3, 4, 5, 6 and 7 of Section III. 

6. The carrier defendants deny the averuents of paragraphs 
8 and 9 of Section III. 

7. The carrier defendants deny the avernents of the 
heading of Section IV. 

8. With respect to the averments of paragraph 1 of Sectior 
IV, the carrier defendants refer to the specific provisions of Sec- 
tions 1, 3 and 7 of Public Law 88-108 and deny the averments in this 
paragraph which imperfectly summarize or paraphrase Public Law 88-10€ 
and all other averments of said paragraph. | 

9, With respect to the averments of paragraph 2 of Sectior|] 
IV, the carrier defendants admit the averments of the first sentence 
of said paragraph. Defendants admit that the Secretary of Labor sub- 
mitted to Arbitration Board No. 282 memorandums dated September 23, 
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1963 and that each memorandum stated that it sets out, chronologicall 
the development of the August 2, 1963, document and its consideration 
by the parties. Except as stated herein, defendants deny the aver- 
ments of said paragraph 2. 

10, With respect to the averments of paragraph 3 of Section 
IV, the carrier defendants admit that certain materials furnished to 
Arbitration Board No. 282 by the Secretary of Labor were made part of 
the record before the Board. Except as stated herein, the carrier 
defendants deny the averments of said paragraph 3. 

11. The carrier defendants deny the averments of paragraphs 
4, 5, 6, 7 and 8 of Section IV. 

12. The carrier defendants deny the averments of the 
heading of Section V of the Petition and Complaint. 

13. With respect to the averments of paragraphs 1 and 2 
of Section V, the carrier defendants admit that Public Law 88-108 
does not specifically refer to the Presidential Railroad Commission 
and that this Commission was not created by statute but was requested 
and agreed to by the parties and was appointed by the President in 
December, 1960. Except as stated herein, the carrier defendants deny 


the averments of said paragraphs 1 and 2. 


14, The carrier defendants deny the averments of paragraph 


3 of Section V and refer to the provisions of policy, standards and 
guidance provided in Public Law 88-108. 
15. The carrier defendants deny the averments of paragraph 


kh of Section V. 
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16. The carrier defendants deny the averments of para- 
graph 5 of Section V and further state that plaintiff stipulated 
at the conclusion of the hearing before the Arbitration Board that 
the hearing was fair and proper and that the rights of the parties 
had been respected. 

17. The carrier defendants deny the a erments of the 
heading and paragraph 1 of Section VI and furthe>? state that 
plaintiff stipulated at: the conclusion of the hearing before the 
Arbitration Board that the hearing was fair and proper and that the 
rights of the parties had been respected. 

18. The carrier defendants deny the averments of para- 
graph 2 of Section VI. . 

19. The carrier defendants deny the averments of para- 
graph 3 of Section VI and refer to the provisions of Section @ of 
Public Law 88-108 as to the method of selecting members of the 
Arbitration Board. 


20. The carrier defendants deny the averments of para- 


graph 4 of Section VI. 

21. ‘The carrier defendants deny the avacnents of para- 
graph 5 of Section VI and state that the arbitration was conducted 
in full accordance with Sections 7 and 8 of the Railway Labor Act 
to the extent not inconsistent with Public Law 88-108. 

22. The carrier defendants deny the averments of the 


heading of Section VII of the Petition and Complaint. 
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23. The carrier defendants deny the averments of para- 
graph 1 of Section VII and refer to the provisions of Public Law 
88-108. 

24, The carrier defendants deny the averments of para- 
graphs 2 and 3 of Section VII. 

25, The carrier defendants deny the averments of the 
heading and paragraphs 1, 2, 3 and 4 of Section VIII. The defendant 
further state that the arbitration was conducted in full accordance 
with the provisions of Public Law 88-108 and the applicable pro- 
visions of the Railway Labor Act incorporated therein. 

26. The carrier defendants deny the averments of the 
heading of Section IX of the Petition and Complaint. 

27. With respect to the averments of paragraphs 1, 2, 

3, 4 and 5 of Section IX, the carrier defendants admit that in the 
Opinion of the Neutral Members it is stated that "Both the Presi- 
dential Railroad Commission and Emergency Board No. 154 have con- 
cluded that in most instances firemen are not required in road 
freight and yard service. In addition, several emergency boards 

and one arbitration board in this country, although not dealing with 


precisely the same issue, have ruled adversely on related proposals 


by the BLF&E and the BLE." Except as specifically admitted herein, 


the carrier defendants deny the averments of paragraphs 1, 2, 3, 4 
and 5 of Section IX. 
28, The carrier defendants deny the averments of the 


heading of Section X of the Petition and Complaint. 


29, With respect to the averments of parasraph 1 of 
Section X, the carrier defendants refer to the prov: sions of section 
7(a) of Public Law 88-108 and deny the averments in such paragraph 
which imperfectly summarize and paraphrase the provisions of Public 
Law 88-108. 

30. The carrier defendants deny the averments of para- 
graphs 2, 3 and 4 of Section X. 3 

31. The carrier defendants deny the averments of the 
heading and paragraphs 1, 2 and 3 of Section XI of the Petition and 
Complaint. . 

32. The carrier defendants deny the averments of Section 
XII of the Petition and Complaint. 

33. The carrier defendants deny the evaoneacs of Section 
XIII of the Petition and Complaint. 

SECOND DEFENSE 

The provisions of Section 9 (Third) of the Railway Labor 
Act, to the extent made applicable by Public Law 88-108, provide 
the exclusive remedy for review of the Award of Arbitration Board 
No. 282, The Petition and Complaint fail to state grounds for im- 
peachment of said Award. 

THIRD DEFENSE 


The Petition and Complaint fail to state a claim upon 


which relief can be granted. 
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WHEREFORE, the carrier defendants pray that this Court 
dismiss the Petition and Complaint and enter judgment on the Award 
of Arbitration Board No. 282. 


Respectfully submitted, 


(SIGNATURES OMITTED) 
(CERTIFICATE OF SERVICE OMITTED) 


(EXHIBITS A, B AND C HERETO SAME AS EXHIBITS ATTACHED TO ANSWER 
IN CIVIL ACTION 2919-63. ) 


(HEADING OMITTED) Civil Action No. 2921-63 Filed December 19, 196 


AMENDMENT TO ANSWER 
OF CARRIER DEFENDANTS 
The carrier defendants, pursuant to Rule 15(a), Federal 
Rules of Civil Procedure, hereby amend their answer to the Petition 
and Complaint herein, filed December 16, 1963, by striking there- 
from the paragraph numbered 2, and substituting therefor the 
following amended paragraph 2: 
"9, With respect to the averments of the first and third 
subparagraphs of Section II of the Petition and Complaint, the carrier 
defendants admit that carrier defendants and railroads listed in 


Appendix A were parties to the proceedings provided for in Public Law 


88-108; that the caption of the Award, filed November 26, 1963, refers 


to "Certain Carriers represented by the Eastern, Western, and South- 
eastern Carriers' Conference Committees"; that each of such Committees 
has an office in Chicago, Illinois; and that the Chairman of the 
respective Carriers' Conference Committees are J. J. Gaherin, E. H. 
Hallman, and C, A. McRee; but said defendants state that these alle- 
gations and the memadetiis allegations of these subparagraphs are true 
only insofar as and to the extent that the carrier defendants and the 
railroads listed in Appendix A are represented by the Eastern, Western, 
and Southeastern Carriers' Conference Committees as shown in Exhibits 
A, B, and C, attached to this answer and made a part hereof. With 


respect to the averments of the second subparagraph of said Section II, 
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defendants admit that Arbitration Board No. 282 was established pur- 
suant to Public Law 88-108, that the members named to the Board were 
Ralph T. Seward, Benjamin Aaron, James T,. Healy, R. H. McDonald, 


H. E. Gilbert, J. E. Wolfe and Guy W. Knight, and that such individual 


were members of the Board at the time the Award was filed. Defendants 
have no knowledge or information sufficient to form a belief as to the 
truth of the other averments of the second paragraph of said section 
of the Petition and Complaint. Except as stated herein, defendants 
deny the averments of Section II of the Petition and Complaint." 


Respectfully submitted, 


(SIGNATURES OMITTED) 


(Filed Dec. 19, 1963) 


ANSWER 
in C.A. 2919-63 


Intervenor defendant, the United States, by its 
attorneys, answers the petition as follows: | 
COUNT I 
Admits the allegations of Paragraph 1. 
Admits the allegations of Paragraph 2. 
Admits the allegations of Paragraph 3. 
Denies the allegations contained in Paragraph 4 


for lack of knowledge or information sufficient to form a 


belief. 

5, Admits the allegations of Paragraph 5, except it 
alleges that Arbitration Board No. 282 ceased to function 
after the filing of its award on November 26, 1963. 

6. Admits the allegations of Paragraph 6. 

7. Defendant admits that an arbitration board was 
established pursuant to law, but otherwise Paragraph 7 
alleges conclusions of law as to which defendant is not 
required to plead. 

8. The first sentence of Paragraph 8 alleges con- 
clusions of law as to which the defendant is not required 
to plead. With respect to the second sentence, defendant 
admits that the Secretary of Labor furnished ce said 
Board a statement dated August 2, 1963 and certain 
memorandums dated September 23, 1963. All other 
allegations are denied. i. 


9. Paragraph 9 alleges conclusions of law as to 
which defendant is not required to plead. 
10. Admits the allegations of Paragraph 10. 
Denies the allegations of Paragraph 11. 
Denies the allegations of Paragraph 12. 
13. Admits that the award provides for the elimi- 


nation of some jobs other than through attrition. All 


other allegations are denied. 
14. Denies the allegations of Paragraph 14. 
15. Dentes the allegations of Paragraph 15. 
16. Denies the allegations of Paragraph 16. 
17. Denies the allegations of Paragraph 17. 
18. Dentes the allegations of Paragraph 18. 
19. Denies the allegations of Paragraph 19. 
COUNT _IT 
1. Admits the allegations contained in Paragraph 1. 


2. The answers contained in Paragraphs 1 through 
7 of Count I are adopted by reference and incorporated 
herein as the answer to Paragraph 2. 

3. Paragraph 3 alleges conclusions of law as to 
which defendant is not required to plead. 

4, The first and third sentences of Paragraph 4 
allege legal conclusions as to which defendant is not 
required to plead. The second sentence of Paragraph 
4 4g denied for lack of knowledge or information 
sufficient to form a belief. 


5. The first sentence of Paragraph 5 alleges a 
conclusion of law as to which defendant is not required 
to plead. The allegation in the second sentence of 
Paragraph 5 is admitted. 

6. Denies the allegations of Paragraph 6 for 


lack of knowledge or information sufficient to form 


a belief. 

7. Admits that the Arbitration Board issued an 
award on November 26, 1963, and refers the Court to the 
award filed in Miscellaneous 41-63 for the terms and 
provisions thereof. Defendant denies the remaining alle- 
gations of Paragraph 7 for lack of knowledge or information 
sufficient to form a belief. 

8. In answer to the first sentence of Paragraph 
8, defendant neither admits nor denies plaintiff's 
paraphrasing of the award and refers the Court to the 
award filed in Miscellaneous 41-63 for the terms and 
provisions thereof. Defendant denies the remaining 
allegations of Paragraph 8 for lack of knowledge or 
information sufficient to form a belief. 

9. With respect to the first sentence of Paragraph 
9, defendant neither admits nor denies plaintiff's 
paraphrasing of the award and refers the Court to the 
award filed in Miscellaneous 41-63 for the terms and 
provisions thereof. Defendant denies the remaining alle- 
gations of Paragraph 9 for lack of knowledge or infor- 
mation sufficient to form a belief. 


10. Denies the allegations of Paragraph 10 for 
lack of knowledge or information sufficient to form a 
belief. 

ll. Neither admits nor denies the allegations with 
respect to plaintiff's paraphrasing of the award and refers 
the Court to the award filed in Miscellaneous 41-63 for the 
terms and provisions thereof. Defendant denies the re- 
maining allegations of Paragraph 11 for lack of 
knowledge or information sufficient to form a belief. 

j2. Denies the allegations of Paragraph 12. 

13. Denies the allegations of Paragraph 13. 

14. Denies the allegations of Paragraph 14. 


FIRST AFFIRMATIVE DEFENSE 
The petition fails to state a claim upon which 


relief can be granted. 


WHEREFORE, Intervenor United States prays that 


the petition be dismissed and judgment be entered on 
the award heretofore by Arbitration Board No. 282 on 
November 26, 1963. 


(Filed Dec. 19, 1963) 
ANSWER OF RALPH T. SEWARD 
in C.A. 2919-63 
Ralph T. Seward, by his attorneys, for answer to the 
petition, alleges that National Railway Labor Arbitration 


Board No, 282 ceased to function after the filing of its 


award on November 26, 1963, and for further answer adopts 


as his answer the answer of defendant intervenor, the 


United States, heretofore filed in this action. 


(Filed Dec. 19, 1963) 


ANSWER OF ROBERT F, KENNEDY 
ATTORNEY GENERAL OF THE UNITED STATES 


in C.A. 2919-63 


_———_———— 


Robert F. Kennedy, Attorney General of the United States, 


by his attorneys, for answer to the petition, adopts as his 


answer she answer of defendant intervenor, the United States, 


heretofore filed in this action. 


(Filed Dec. 19, 1963) 


ANSWER 
in C.A. 2921-63 


Intervenor defendant, the United States, by its at- 
torneys, answers the petition as follows: 

I. Denies the allegations of Paragraph I, except it 
admits that this action relates to an award filed in this 
Court on November 25, 1963, by Arbitration Board No. 282, 
bearing Docket No. Miscellaneous 41-63, and arises under 
Public Law 68-108, 88th Congress (77 Stat. 132) approved 
August 28, 1963, and the Railway Labor Act (45 U.S.C. 151, 
et seq.). 

II. Denies the allegations contained in the first and 
third paragraphs for lack of knowledge or information suf- 
ficient to form a belief. | 

Admits the allegations contained in the second para- 
graph, but alleges that Arbitration Board No. 282 ceased 
to function after the filing of its award on November 26, 
1963. : 


III. Denies the allegations set forth in the heading 


to Paragraph III. 

The allegations of subparagraphs 1 and 2 of Paragraph 
III are conclusions of law as to which defendant is not 
required to plead. Defendant denies the allegations con- 
tained in subparagraph 3 for lack of knowledge, or infor- 


mation sufficient to form a belief. 
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Neither admits nor denies the plaintiff's description 
of the proceedings before Arbitration Board No. 282 as set 
forth in subparagraphs 4 and 5, but refers the Court to the 
award of the proceedings filed in this Court in Miscellaneous 
41-63. 

Denies the allegations contained in subparagrpahs 6, 7, 
8, and 9. 

IV. Defendant denies the allegations set forth in the 
heading to Paragraph IV. 

The first sentence of subparagraph 1 1s a conclusion 
of law as to which the defendant is not required to plead. 
The remaining allegations in subparagraph 1 are a mixture 


of alleged fact and conclusions of law. The defendant is 


not required to plead to the conclusions of law, and it 


denies the allegations of fact. 

Admits the allegations contained in subparagraph 2. 
Admits in answer to subparagraph 3 that certain 
materials were furnished to Arbitration Board No. 282 by 
the Secretary of Labor and that such materials were made 
part of the record before said Arbitration Board. Denies 

the remaining allegations of said subparagraph 3. 
Denies the allegations of subparagraph 4, 
Denies the allegations contained in subparagraph 5. 
Denies the allegations contained in subparagraph 6. 
Denies the allegations contained in subparagraph 7. 
Denies the allegations contained in subparagraph 8, 
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V. Denies the allegations set forth in the heading to 
Paragraph V. 

Subparagraph 1 states conclusions of law as to which 
the defendant is not required to plead. 

Subparagraph 2 states conclusions of law as to which 
the defendant is not required to plead. : 

Subparagraph 3 states conclusions of law as to which 
the defendant is not required to plead. : 

Neither admits nor denies the plaintiff's paraphrasing 
of the proceedings before Arbitration Board No. 282 in 
subparagraph 4, but refers the Court to the award filed in 


Miscellaneous 41-63 for the terms and provisions thereof. 


Denies that there was an unwarranted and prejudicial departure 


from the statutory prescription. 
Denies the allegations contained in subparagraph 5. 
VI. Denies the allegations set forth in the heading 
to Paragraph VI. 
Denies the allegations contained in subparagraphs 1 and 2. 
Denies the allegations contained in the first sentence 
of subparagraph 3. With respect to the remaining allegations 
of fact contained in said subparagraph defendant denies for 
lack of knowledge and information sufficient to form a belief. 
Defendant denies the allegations contained in subparagraph 4, 
Denies the allegations contained in subp!.ragraph 5. 
VII. Defendant denies the allegations set forth in the 


heading to Paragraph VII. 
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Neither admits nor denies the plairbiff's paraphrasing 
of the award of Arbitration Board No. 282 and refers the 
Court to award filed in Miscellaneous 41-63 for a full and 
complete record of the arbitration proceedings. The remaining 
allegations of subparagraph 1 constitute conclusions of law 
as to which defendant is not required to plead. 

Denies the allegations contained in subparagraph 2. 

Denies the allegations contained in subparagraph 3. 

VIII. Denies the allegations set forth in subpara- 
graph 1. 

Denies the allegations contained in subparagraph 2. 

Neither admits nor denies the paraphrasing of the Board 
proceedings as set forth in subparagraph 3, but refers the 
Court to the award heretofore filed in Miscellaneous 41-63 for 
a full and complete record of the arbitration. 

Denies the allegation set forth in subparagraph 4. 

IX. Denies the allegations set forth in the heading to 
Paragraph IX. 

Denies the allegations contained in subparagraph 1. 

Denies the allegations contained in subparagraph 2. 


Denies the allegations set forth in subparagraph 3. 


Denies the allegations contained in subparagraph 4, 


Denies the allegations contained in subparagraph 5. 


X. Denies the allegations set forth in the heading to 


Paragraph X. 
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Alleges that the allegations contained in subparagraph 
1 are conclusions of law as to which defendant is not re- 
quired to reply. 

Denies the allegations contained in subparagraph 2. 

Denies the allegations contained in subparagraph 3. 

Denies the allegations contained in subparagraph 4, 

XI. Neither admits nor denies the paraphrasing of the 
arbitration award as set forth in subparagraph a and refers 
the Court to the award in Miscellaneous 41-63. Denies the 
allegations set forth in the second sentence of said sub- 
paragraph. 

Denies the allegations contained in subparagraph 2. 

Denies the allegations contained in subparagraph 5% 

XII. Denies the allegations contained in Paragraph XII. 

XIII. Denies the allegations contained in Paragraph 
XIII. 


FIRST AFFIRMATIVE DEFENSE 
The petition fails to state a claim upon which relief 


can be granted. 


WHEREFORE, Intervenor United States prays that the 


petition be dismissed and judgment be entered on the award 
heretofore by Arbitration Board No. 282 on November 26, 1963. 


(Filed Dec. 19, 1963) 


ANSWER OF NATIONAL RAILWAY LABOR ARBITRATION 
BOARD NO, 282, RALPH T, SEWARD, CHAIRMAN, 
BENJAMIN AARON, JAMES T, HEALY, R. H. McDONALD, 
H, E, GILBERT, J. E,. WOLFE AND GUY KNIGHT 
in C.A. 2921-63 
Defendants National Railway Labor Arbitration Board 
No, 282, Ralph T. Seward, Chairman, Benjamin Aaron, James 
T, Healy, R. H,' McDonald, H. E, Gilbert, J. E, Wolfe and 
Guy Knight, by their attorneys, for answer to the petition 
and complaint, allege that National Railway Labor Arbitra- 
tion Board No. 282 ceased to function after the filing of 
4ts award on November 26, 1963, and for furthe1 answer 
adopt as their answer the answer of defendant intervenor, 


the United States, heretofore filed in this action. 


(Filed January 3, 1964) 
Civil No. 2919-63 


MOTION FOR DESIGNATION OF A DISTRICT 
COURT OF THREE JUDGES 


The above-entitled action being required by Section 2282 


of Title 28, United States Code, to be heard and determined 


by a district court of three judges, plaintiffs respectfully 


move that the Chief Judge of the United States Court of Ap- 
peals for the District of Columbia be so notified by the Dis- 
trict Judge to whom the complaint in this action is presented 
and be requested to designate a district court of three 
judges, pursuant to the provisions of Section 2284 of Title 
28, United States Code, to hear and determine this SétZor 

In support of this motion we refer the Court to "Plaintiffs! 
Pre-Trial Brief" and "Plaintiffs! Pre-Trial Reply Brief" and 
further, direct the Court's attention to the inapplicability 
hereto of the holding in International Ladies! Garmént Work- 
ers' Union v. Donnelly Garment Co., 304 U.S. 343, and Thomp- 
son v. Whittier, 365 U.S. 465, inasmuch as this action seeks 
an injunction enjoining the enforcement, operation and execu- 
tion of Public Law 88-108, 88th Cong., First Sess., approved 
August 28, 1963 for repugnance to the Constitution of the 


United States. 


* 


(Filed January 3, 1964) 


Civil No. 2919-63 
MOTION FOR SUMMARY JUDGMENT 


Plaintiffs herein, by their attorneys, move the Court 
for summary judgment under Rule 56 of the Federal Rules of 
Civil Procedure on the ground that there is no genuine issue 
as to any material fact, and that the plaintiffs are entitled 
to judgment as a matter of law and to the entry of an order 
impeaching and setting aside the award of Arbitration Board 
282, on file in this Court in Miscellaneous No. 41-63, and 
in the event Public Law 88-108, 88th Cong., First Sess., ap- 
proved August 28, 1963, is construed to authorize said award 
the entry of an injunction order enjoining the enforcement, 
operation and execution by any of the defendants of said 
award and of said Law insofar as it gives effect to said 
award, In support of this motion plaintiffs refer the Court 
to "Plaintiffs! Pre-Trial Brief" and "Plaintiffs! Pre-Trial 


Reply Brief” heretofore filed. 


* * * 


(Filed Jan. 3, 1964) 
MOTION FOR SUMMARY JUDGMENT 
C. A. No. 2919-63 

Carrier defendants (all defendants in the above cap- 
tioned proceeding except Ralph T. Seward and Robert F. 
Kennedy and the United States, intervenor Aefandent by 
their attorneys, move the Court for summary judgment under 
Rule 56 of the Federal Rules of Civil Procedure, on the 
ground that there is no genuine issue as to an; re 
fact, and that the moving defendants are entitled to an 
order dismissing the action as a matter of law and to the 


entry of judgment upon the award of Arbitration Board No. 


282, on file in this Court in Miscellaneous No, 41-63, and 


in support of this motion refer the Court to the "Memo- 
randum on Behalf of the Carrier Defendants" heretofore filed. 


Respectfully submitted, 


FRANCIS M, SHEA 
734 Fifteenth Street, N.W. 
Washington, D.C. 20005 


LAWRENCE J. LATTO. 
734 Fifteenth Street, N.W. 
Washington, BD (. 20005 


RICHARD J. FLYNN 
1625 I Street, N.W. 
Washington, D.c. 20006 


J. R, WOLFE Attorneys for Carrier Defendants 
Union Station Building 
Chicago, Illinois 


SHEA & GARDNER 


SIDLEY, AUSTIN, BURGESS & SMITH 
Of Counsel 


(Filed Jan, 2, 1964) 
MOTION FOR SUMMARY JUDGMENT 
in C.A. 2919-63 

Defendants, the United States, Ralph T. Seward and 
Robert F. Kennedy, Attorney General of the United States, 
by their attorneys, move the Court for summary judgment 
under Rule 56 of the Federal Rules of Civil Procedure on 
the ground that there is no genuine 4ssue as to any mate- 
rial fact, and that the moving defendants are entitled to 
judgment as a matter of law and to the entry of an order 
affirming the award of Arbitration Board 282, on file in 
this Court in Miscellaneous No. 41-63, and in support of 
this motion refer the Court to the "Memorandum for the In- 


tervenor Defendant United States and the Defendants Attor- 


ney General and Members of Arbitration Board No. 282" here- 


tofore filed. 


(Filed Jan, 2, 1964) 


PLAINTIFF'S MOTION FOR SUMMARY SUPGMENT 
C. A. 2921-63 


Plaintiff, by its attorney, moves the Court for summary 


judgment under Rule 56 of the Federal Rules of Civil Proce- 


dure on the ground that there is no genuine issue as to any 
material facet, and that the Plaintiff is entitled 60 judgment 
as a matter of law and to the entry of an order impeaching, 
vacating, and declaring invalid and void the award. of Arbitra- 
tion Board 282, on file in this Court in Miscellaneous No. 
41-63 and in support of this motion Plaintiff respectfully 
refers the Court for points and authorities to Plaintiff's 
"Petition and Complaint for Impeachment and vEbaCLon of Award, 
Declaratory Judgment, and Injunction," Plaintiff's "Pretrial 
Brief," Plaintiff's "Reply to Defendants! Memoranda" and the 
"Pre-Trial Brief" and the "Pre-Trial Reply Brief" of the 
Plaintiff in Case 2919, all of which have been heveceecwe 


filed in the respective proceedings. 


MAX MALIN 
Attorney for Plaintiff 


(Filed Jan. 3, 1964) 
MOTION FOR SUMMARY JUDGMENT 
C. A. No. 2921-63 
Carrier defendants (all defendants in the above cap- 

tioned proceeding except National Railway Labor Arbitration 
Board No. 282, its Chairman and members and the United 
States, tntervenor-defendant), by their attorneys, move the 
Court for summary judgment under Rule 56 of the Federal 


Rules of Civil Procedure, on the ground that there is no 


genuine issue as to any material fact, and that the moving 


defendants are entitled to an order dismissing the action 
as a matter of’ law and to the entry of judgment upon the 
award of Arbitration Board No. 282, on file in this Court 
in Miscellaneous No. 41-63, and in support of this motion 
refer the Court to the "Memorandum on Behalf of the Carrier 


Defendants" heretofore filed. 


Respectfully submitted, 


FRANCLS M. SHEA 
734 Fifteenth Street, N.W. 
Washington, D.C, 20005 


LA NCE J. LATT 
734 Fifteenth Street, N.W. 
Washington, D.C. 20005 


RICHARD J. FLYNN — 
1625 I Street, N.W. 
Washington, D.C, 20006 


Attorneys for Carrier Defendants 
J, R. WOLFE 
Union Station Building 
Chicago, Illinois 
SHEA & GARDNER 
SIDLEY, AUSTIN, BURGESS & SMITH 
of Counsel 


(Filed Jan. 2, 1964) 


MOTION FOR SUMMARY JUDGMENT 
in C.A. 2921-63 


Defendants, the United States, National Railway Labor 
Arbitration Board No, 282, Ralph T. Seward, Chairman, Benjamin 
Aaron, James T., Healy, R. H. McDonald, H. E. Gilbert, J. E. 
Wolfe and Guy Knight, by their attorneys, move the Court for 
summary judgment under Rule 56 of the Federal Rules of Civil 
Procedure on the ground that there is no genuine issue as to 
any material fact, and that the moving defendants are entitled 
to judgment as a matter of law and to the entry of an order 
affirming the award of Arbitration Board 282, on file in this 
Court in Miscellaneous No. 41-63, and in support of this 
motion refer the Court to the "Memorandum for the Intervenor 


Defendant United States and the Defendants Attorney General 


and Members of Arbitration Board No. 282" heretofore filed. 


(Filed January 3, 1964) 


Mise. No. 41-63 
MOTION FOR SUMMARY JUDGMENT 


Brotherhood of Locomotive Firemen & Enginemen, Brother- 
hood of Railroad Trainmen, and The Switchmen's Union of North 
America, by their attorneys, move the Court for summary judg- 
ment under Rule 56 of the Federal Rules of Civil Procedure on 
the ground that there is no genuine issue as to any material 
fact, and that the plaintiffs are entitled to judgment as a 
matter of law and to the entry of an order impeaching and 


setting aside the award of Arbitration Board 282. 


* * * * 


(Filed Jan, 2, 1964) 


MOTION FOR SUMMARY JUDGMENT 
in Misc. 41-63 


The United States, by its attorneys, moves the Court to 
enter summary judgment on the award under Rule 56 of the 
Federal Rules of Civil Procedure on the ground that there is 
no genuine issue as to any material fact, and that the 
movant is entitled to judgment as a matter of law and to the 
entry of an order affirming the award of Arbitration Board 
282, and in support of this motion refers the Court to the 


"Memorandum for the Intervenor Defendant United States and 


the Defendants Attorney General and Members of Arbitration 


Board No. 282" heretofore filed. 


(Filed Jan. 14, 1964) 
EXCERPTS OF TRANSCRIPT OF HEARING 
Washington, D.C. 
January 2, 1964. 
The above-captioned causes came on for hearing of motions 
before THE HONORABLE ALEXANDER HOLTZOFF, United States Dis- 
trict Judge. 


* 


PROCEEDINGS 
* 
THE DEPUTY CLERK: No. 1, Brotherhood of Locomotive 
Firemen and Enginemen vs. Chicago, Burlington and Quincy 


Railroad, et al. 


THE COURT: In these two cases the Court has received 


correspondence from counsel and has also had the opportunity 
to examine ali of the voluminous briefs submitted by the 
various parties, a task to which many an hour during the 
Christmas recess was devoted by the Court. I hope that I 
will not be considered as being critical when I say that 
perhaps the briefs were a little too voluminous and repeti- 
tious. However, I realize there is a temptation on the part 
of counsel to do that. 

Now as @ result of the correspondence that I have re- 
ceived and of the examination of the briefs I have reached 


the following conclusions as to the procedure to be followed. 


If there is any objection to the procedure on th’ part of 
anyone I shall be very glad to Lear the objectio arcar I 
finish outlining the procedure. 

The two cases will be heard together, but I Bea no 
reason for a formal consolidation. Not to hear them together 
of course would mean delay and duplication, There is no 
necessity for a formal consolidation, however. I think coun- 
sel can enter into a stipulation that whatever Pecende or 
papers have been filed in either case shall apply to poth 
cases. 

Now the review will be on the administrative record, 


Therefore, there will be no testimony taken. That is the 


usual procedure in reviewing decisions of administrative 


agencies. 

I want to say this, that I will hear both the AORMELSus 
tional and the non-constitutional questions together. There 
will be only one argument. Iam not going to dispose first 
of the non-constitutional questions, then have you eens back 
and argue the constitutional questions, Whatever objections 
there may be on whatsoever ground must be argued at the same 
time. 

Now there was some question or query raised in: the cor- 
respondence as to whether the constitutional questions should 


be submitted to a Three-Judge Court. I have reached the 
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conclusion that as a matter of procedure this is not a case 
for a Three-Judge Court, for this reason: A Three -Judge 
Court is requ‘red only where an injunction is Sought against 
a government <gency to restrain that agency from enforcing 
a statute claimed to be unconstitutional, The purpose of 
that of course is obvious, It is to prevent a single Judge 
from stopping the wheels of government from revolving. 

This action is a Statutory action to impeach and set 
aside an award and not for an injunction. To be sure, an 
injunction is asked for against the carriers, but that would 
not require a Three-Judge Court. There may be a perfunctory 
prayer for an injunction against anybody concerned, but 
actually this is not an action for an injunction against a 
government agency. 

It so happens that I had occasion to be through that 
procedure recently. When I say recently I mean two and a 
half years ago, in the case of Thompson v. Whittier, Admin- 
istrator of Veterans Affairs, 185 F, Supp. 306. The plain- 
tiff was a veteran who was receiving compensation from the 


Veterans Administration for a service connected disability, 


The Veterans Administration terminated the payments on the 


authority of a statute which was claimed by the plaintiff to 
be unconstitutional. An action was brought to set aside and 


vacate the ruling of the Veterans Administration. A motion 


322 


was made before me for the convening of a Three-Judge Court. 


I granted it. As a matter of fact, I do not think the Gov- 
ernment interposed any objection from a procedural standpoint. 
The Three-Judge Court, in an opinion which I wrote, held the 
statute in question constitutional. A direct append was 

taken to the Supreme Court and the Supreme Court dismissed 

the appeal, in 365 U.S. 465, on the ground that the case was 
not one that required the convening of a thseeatudee Court 
ana the case went back to the Court of Appeals for: review. 

Now the Supreme Court cited its own decision in Garment Work- 
ers v. Donnelly Co., 304 U.S. 243. On page 250 of that 
opinion the Supreme Court called attention to the sect that 
the mere fact that the validity of an Act of Congress is 
"drawn in question" does not warrant the Sonventhe of a Three- 
Judge Court; this applies only where there is an application 
for an injunction to restrain the enforcement of an Act of 
Congress, an injunction against a government agency. 

There is a very recent case, Kennedy v. Mendoza-Martinez, 
372 U.S. 144, 154, which applies the same limitations. 

It must be noted that the Supreme Court has limited the 
Three-Judge Court procedure very strictly to the wording of 
the statute, for obvious reasons. When the Three -Judge Court 
statute was enacted federal judges were not eunene near as 


pusy as they are now. The convening of a Three-Judge Court 
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4mmobilizes three judges instead of one. Moreover, it casts 
an additional burden on the Supreme Court because of the di- 
rect appeal. 

Now one thing more. In order that the procedural status 
of this morning's argument may be in proper shape, I have 
been rather surprised that none of the parties have filed a 
motion for summary judgment. The usual procedure, in fact, 
the invariable procedure, at least in this District, under 
an action to set aside or review an administrative decision 
where the review is on the record, as in this case, is to 
move for summary judgment. Otherwise there is nothing before 


the Court. I would have to put the case on the trial calen- 


dar, where you would have to wait for it to be reached for 


trial, 

Now I suggest most emphatically that, if you gentlemen 
want to be heard, have the case argued, file a motion for 
summary judgment. Ordinarily both sides do that so that we 
have cross motions, but sometimes only one side does that. 

Now this outlines the procedure as I see it. If there 
is any objection on the part of anyone I shall be very glad 
to hear it. 

MR. SCHOENE: If the Court please, I am not certain 
that what I have to say falls under the heading of objection, 


but I would like to be -- 


COURT: You may construe that word very broadly. 

MR. SCHOENE: We have no objection to the cases being 
heard together in the manner that Your Honor suggested. We 
would suggest, however, that a stipulation include the con- 
solidation of the record. 

THE COURT: I think that is a very good suggestion. 

MR. SCHOENE: Not simply in the two cases, but in Mis- 
cellaneous No, 41. 

THE COURT: I think that is a good idea. If there is 
no objection, let there be such a stipulation, Is there any 
objection to that, gentlemen? 

MR, DOUGLAS: No objection. 


THE COURT: Very well, 


MR. SCHOENE: As I advised the Court in correspondence, 


we have no intention of offering any additional evidence in 
the case, unless it should prove necessary to do so in con- 
nection with our allegations of irreparable injury in Count 2 
of our complaint. 

THE COURT: No, I shall not hear any oral testimony. 
The Railway Labor Act, the appropriate section, limits the 
grounds that the Court may consider in a motion to impeach 
the award, Now if there was a charge of fraud against any 
member of the Board, that would be a different proposition, 


but aside from that the review is on the administrative 


325 


record, Mhat Le the way we review all deeistons of adminii- 
trative agencies, Now there are some situation: where the 
ageney Ls of a type that dees not maintain an administrative 
record, that has no formal hearings, and cometimen a differ- 
ent nituation arises; but here the review must be on the 
administrative record, That is why I suggested motions for 
summary judgment. Otherwise there is nothing before the 
Court to act on, 

MR, SCHOENE: Now with respect to the requisites of a 
Threoe-Judge Court, I have no ohjection at 211 to Your Honor 
proceeding to hear the entire argument as you have indicated 
you would prefer to do, However, I would like, when I reach 
that point in my argument, to address myself to the neces- 
sity of a Three-Judge Court -- 

THE COURT: No, you may not do it that way. You have 
perfect right to ask for a Three-Judge Court, but you mict 
do that by filing a motion before the argument starts, be- 
cnuse if there i; a Three-Judge Court convened, all questions, 
both constitutional and non-constitutional, will be referred 


to the Three-Judge Court because the rule is clear that when 


a Three-Judge Court is convened it has the power to pass on 


all questions in the case and naturally the matter cannot be 
handled piccemeal, 


You have a right to apply for a Three-Judge Court, 
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MR. SCHOENE: May I file such a motion orally and then 
formalize it in a -- 

THE COURT: You may. 

MR. SCHOENE: Then at this time, Your Honor, I would 
move for the convening of a Three-Judge Court pursuant to -- 
my motion, Your Honor, is pursuant to Section 2282 of Title 
28 of the United States Code, 

Now in making this motion I am fully cognizant of Your 
Honor's thoughtfulness in bringing to the attention of coun- 
sel your concern about the Donnelly case and the Thompson 
case, to which you have referred this morning. This has 


enabled us to examine those cases in advance and to determine 


whether in our judgment a Three-Judge Court is appropriate 


with respect to Count 2 of the complaint in No. 2919. We 
have in mind the strict application of Section 2282, which 
reads: 

“An interlocutory or permanent injunction restrain- 
ing the enforcement, operation or execution of any Act 
of Congress for repugnance to the Constitution of the 
United States shall not be granted by any District 
Court or Judge thereof unless the application therefor 
4s heard and determined by a District Court of three 


Judges under Section 2284 of this Title." 


327 


We believe that Count 2 of our complaint, which is the 
one that raises the constitutional questions in direct form, 
4s such an action as is described in Section 2282, 

We agree entirely with Your Honor's tentative conclusion 
that insofar as we are arguing constitutional rights in sup- 
port of Count 1 of our complaint, as we do when we come to 
argue the substantial evidence rule, that that does not re- 
quire a Three-Judge Court merely because constitutional 
rights are being argued. We think the Donnelly case and the 
Thompson case are entirely clear on that point. However, in 
Count 2 of our complaint we specifically ask injunctive re- 
lief in a form which does seek to enjoin the operation of 


the federal statute itself, namely, Public Law 88-108, the 


Act of August 28 setting up this Arbitration Board, The 


statute provides by its own terms that the award of the Board 
shall be made effective. When we ask you on constitutional 
grounds to enjoin the award being put into effect we are ask- 
ing you to enjoin the operation of a federal statute. 
Furthermore, under Section 7(b) of the statute it is 
provided that the obligations imposed by this Joint Resolu- 
tion upon suit by the Attorney General shall be enforcable 
through such orders as may be necessary by any court of the 
United States having jurisdiction of any of the parties. 


For that reason we named the Attorney General as a defendant 


in this action. 
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I do not care to elaborate the points I have made at 
great length, I am sure Your Honor sees the points that 
I am making, but I felt that I must make the motion ee the 
Three-Judge Court and call these matters to Your Honor 's 
attention in fairness to all concerned, 


THE COURT: Does any other counsel care to be heard? 


MR, SHEA: Your Honor, it doesn't seem to me that there 


4s any point in my making any lengthy response. 

It seems to me that the cases which Your Honor has 
eited, I suppose the line starting with Fleming and Nestor, 
makes it clear that a Three-Judge Court should not ve con- 
vened unless in fact, as Your Honor suggested, an ingunerten 
will actually stop the operations of the statute. Now here, 
as I see it, there is no appropriate occasion for tna. 

What will happen is, as I see it, were Your Honor to 
decide the constitutional questions against us, he would not 
enter the award and there is no occasion again, in respect 
of the Attorney General, if the Attorney General seeks to do 
anything, he does it by a court proceedings and can be op- 
posed in those court proceedings. 

I think there is nothing further I need state on that, 
Your Honor. 

THE COURT: Does the Government care to be heard? 


MR, DOUGLAS: No, Your Honor. 
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MR, MALIN: Your Honor, speaking as counsel for the plain- 
tiffs in 2921, I understani that the motion made by counsel 
in 2919 would not in itself apply to 2921. 

THE COURT: Not unless you join in it. 

MR. MALIN: I do not join in it, 

THE COURT: Very well. 

For the reasons heretofore stated the Court will deny the 
motion for the convening of a Three-Judge Court. The Court 
might supplement its prior remarks concerning this matter by 
stating that the prayer for relief so far as the injunction 
4s concerned is to enjoin the carriers against proceeding un- 
ger the award, This is an entirely different situation from 


eases of the type in which Three-Judge Courts are required. 


As I have stated before, Three-Judge Courts are strictly lim- 


itea by the Supreme Court. The procedure is strictly and not 
liberally construed, in order that Three-Judge Courts might 
be limited to the purpose for which they are intended. 

Now we will proceed accordingly, but before we do that 
is any counsel going to file a motion for summary Judgment 
or have they filed any motions for summary Judgment? 

MR, DOUGLAS: Your Honor, we haven't filed a motion for 
summary judgment, but at your suggestion we will file so and 
we request permission to make that oral motion at this time, 


THE COURT: Yes, but I think there should be something 
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in the file. We can proceed with the oral argument sind you 
may file a motion for summary judgment before the close of 
the day. Now the local rules require certain papers to be 
filed in connection with such a motion, such as points and 
authorities and a statement. I will regard the vriefs here- 
tofore filed as such compliance with those rules so that 

all you need is to file a three line motion for summary judg- 


ment. 


MR, SHEA: If the Court please, I have spoken to Mr. 


Schoene, and Mr, Malin is too far over to speak to him, but 
I understand Mr. Schoene is willing we file cross motions 
for summary judgment. 

MR. SCHOENE: That is correct, 

THE COURT: I think it is better to file cross motions 
because some circuits have held that if one side files a 
motion for summary judgment and that motion is denied, the 
Court is at liberty to grant summary judgment for the other 
side even if the other side has not filed a cross motion; 
but it has never been held so in this circuit. 

MR. SCHOENE: Yes, I am aware of that, Your Honor, and 
I should explain that we have not heretofore filed any motion 
for summary judgment because it was our view that an impeach- 
ment proceeding under Section 9 of the Railway Labor Act 


prought the matter before the Court for immediate determina - 


tion. 


THE COURT: Well, it docs, but -- 

MR, SCHOENE: Without necessity for a motion, But we 
are very happy to join in making cross motions. 

THE COURT: Very well. Then if you gentlemen will file 
cross motions for summary judgment before the close of the 
day that will put the record in shape. 

MR, MALIN: I should also indicate, Your Honor, that we 
will do likewise. 

* * * * * 

MR, SCHOENE: I was aware of that and was not intending 

to go into it, Your Honor. 


Count 1 of the complaint seeks to bring itself squarely 


within Section 9 of the Railway Labor Act, that is, Section 


159 of Title 45 of the United States Code, for the impeach- 
ment of an award made by an arbitration poard., More specifi- 
cally, we claim that the ground for impeachment 1s found in 
Subsection Third, Paragraph (a), of Section 9. 

The basis for the impeachment is that the award, in the 
language of the statute, "does not conform nor confine itself 
to the stipulations" of the statute setting up the Arbitra- 
tion Board; reading, as I think all parties are in agreement, 
Public Law 88-108 as the substitute for the agreement to 


arbitrate. 
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Now that is all I care to say at this time about Count 1 
of the complaint. I would then like, however, to comment 
very briefly on Count 2, which is the count in which we say 
that if the award of the Board is not impeached pursuant to 
Count 1, if this award is held to be authorized by this 
statute, Public Law 88-108, then the statute itself is un- 
constitutional, | 

The carriers and the Government both argue that this is 
not a substantial constitutional question, Both rely heavily 
on Wilson against New, the decision of the Supreme Court up- 
holding the Adamson Act in which Congress enacted the eight- 


hour day and fixed the eight-hour unit as the pasis of pay 


in operating employment. We are not asking you to challenge 


nor are we challenging Wilson against New. However, in Wi1- 
son against New the Congress itself decided what the policy 
should be, what its disposition would be of the dispute. 

If, for example, here the Congress had enacted; into law 
the Secretary of Labor's proposal of August 2nd on chee two 
issues and said this shall be the disposition, I don't be- 
lieve that we would have had a constitutional issue: before 
this Court. Congress, however, did not do that. Congress 
delegated to an administrative agency -- 4 so-called Board 
of Arbitration, but as Your Honor has already indteated, an 


administrative agency -- the carrying out of the policies, 
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A delegation subject to proper standards is of course 
well imown and we do not challenge the power of Congress so 
to delegate, provided proper and sufficient standards are 
provided and those standards are observed and observance is 
judicially enforced, 

If, however, Congress gave to this Board the latitude 
which the carriers and the Government argue, simply to dis- 
pose in its own good judgment of the dispute arising from 
the notices, which initiated this dispute, if it had the 
authority to decide that in that fashion, then it was sub- 
ject to no effective standards at all and the statute is un- 


constitutional, 


* * * * * 


THE COURT: In other words, do I correctly understand 


you, Mr. Schoene, that the one and only point you raise un- 
der the Constitution is failure of Congress to set standards 
to which the Board must conform? 

MR. SCHOENE: I think that is a fair statement, Your 
Honor. 

* 

MR, MALIN: May it please the Court, I would like first 
to state that I am happy to associate with the presentation 
made by counsel in 2919 and to adopt for the plaintiffs in 


2921 their pleadings and argument just presented by their 


distinguished railroad labor counsel, Mr. Schoene. 
* * * * * 

THE COURT: Yes, I understand that; but, after all, you 
know, industries, government departments move people around 
from one station to another constantly. That is modern life. 
I remember when the war came the Patent Office was moved 
from Washington to Richmond, Virginia, the Immigration and 
Naturalization Service was moved from Washington to Phila- 
delphia, big industrial corporations moved their plants from 
one place to another, and there 1s many a heartache in con- 
nection with those movements but that is part of life. 


MR, MALIN: If I might respond to Your Honor's remark. 


The Patent Office employee can do his job in San Francisco 


or Chicago as well as he can do it here. 

THE COURT: But he had to move his family to Richmond. 

MR. MALIN: I understand the hardship involved. | 

There is a tradition among railroad workers, founded on 
the practices in the railroad industry, where they have to 
mow their territory. It is a plenty big territory, 100 
miles, 120 miles, 200 miles. It makes a difference to an 
employee whether he is familiar with his run or not fontttar 
with his run. Furthermore, I should point out to Your Honor 
that ordinarily in industry -- and I agree with what Your 


Honor has said that people do have these moves to make -- but 
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ordinarily there is a sanction against the employer himself 
in making a move, to wit, he has the expense of relocating 
his plant in order to make a move, This means that it isn't 
something whimsical or arbitrary. But the employer in the 
railroad industry has his tracks stretched over 500 miles. 
There is nothing to prevent him from using these moves any 
way he wishes without particularly affecting his operation. 

But beyond that, Your Honor, this is a matter on which 
the parties had been negotiating. This is a matter on which 
the parties had had proposals. Now whether it is a wise 
agreement that the parties were heading toward or an unwise 
agreement, it was their agreement. 

THE COURT: Well, do you contend that there was an agree- 
ment that the carriers were not to be privileged to offer a 
comparable job? 

MR. MALIN: Not in another seniority district. 

THE COURT: Is it your contention that there was that 


agreement before this arbitration started? 


MR, MALIN: Yes, Your Honor, because our contention is 


that the framework of agreement was set forth first by Emer- 
gency Board 154 in its recommendations, which poth parties 
said they could use to negotiate a settlement, Secondly, 

the Secretary of Labor in August 1963, in his August 2nd pro- 


posal acknowledging his deep debt to the recommendation of 
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Emergency Board 154, set forth in much more detail than the 
Emergency Board had set forth what he thought the parties 
should reasonably agree to, and the parties indicated to the 
Secretary that they did agree to it. 

THE COURT: Well, now, the whole difficulty th connec- 
tion with the question as to what did the parties scree upon 
is this, that there is no one place, no one document embody- 
ing all the agreements. What the parties agreed upon has to 
be inferred from a long series of documents and eer not 
always clear whether there was an agreement on any point, and 


if so, what the agreement was, In other words, it becomes a 


question of fact as to what the parties had agreed upon, and 


being questions of fact it has to be determined vy the Board, 
not by the Secretary, not by the Emergency Board, but the 
present Arbitration Board has to take all those acetienes to- 
gether and ascertain, if it can, as to whether the’ parties 
had agreed on anything, and if so, what they had agreed on. 
MR, MALIN: If I might respond to Your Henexts observa - 
tion. I believe that Your Honor has put his finger on the 
very reason which Congress had in mind in Public Law 88-108 
in requesting and instructing the Secretary of Labor to set 
forth the matters of agreement and so forth, whale fa did, 
and in his September 23rd, 1963 memorandum he summarizes -- 


THE COURT: W4ill you call my attention to the provision 
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of the Act which requires the Secretary of Labor to set forth 
what the parties agreed upon? I don't see it in the Act. 

MR, MALIN: Your Honor, it is inferable from the language 
of the Act and from the actions of the Secretary and from the 
Board, 

THE COURT: Section 3 of the Act provides that the Sec- 
retary of Labor shall furnish to the Board and to the parties 
to the dispute copies of his statement to the parties of 
August 2nd, 1963 and the papers submitted to the parties, to- 
gether with memorandums --it ought to be memoranda, I sup- 
pose -- and such other data as the Board may request, setting 
forth the matters with respect to which the parties were in 


tentative agrecment. 


There is no provision that he shall set forth matters on 


which the parties had agreed, 

MR. MALIN:' Your Honor, if I might make an observation 
on that point. Your Honor quotes correctly, of course, from 
Section 3, but let me continue with the quotation in Section 
3: and such other data as the Board may request, setting 
forth the matters with respect to which the parties were in 
tentative agreement and the extent of the disagreement with 
respect to matters on which the parties were not in tenta- 
tive agreement. 


This extent of disagreement, as interpreted by the 


Secretary, obviously from a reading of his September 23rd 
memorandum, and as accepted by the Arbitration Board, in- 
cluded matters on which the extent of diwaureancne mes zero, 
and he said so, 

THE COURT: I would like to make sure that J understand 
the contention of counsel correctly. Is it the contention 
of plaintiffs' counsel that the statement of the Seomateene of 
Labor was binding on the Board and was not only informative? 
Do I correctly understand your contention? 

MR, MALIN: Your Honor -- 

THE COURT: In other words, was it just eveaenee before 
the Board or was it binding on the Board? 

MR. MALIN: I will reply to Your Honor in much the same 
terms as counsel for 2919. I believe that it was binding on 
the Board, unless and until they found that it was inaccu- 
rate for some reason of mistake or other overriding reason. 

I believe that the findings of the Secretary of Labor 
were so much involved in the Act itself, as is evidenced in 
the next to the last Whereas Clause, and as evidenced in 


Section 3 and as implied in Section 7(a), that without such 


findings this Act would be a hollow shell, there would be 


nothing to direct this Board. 
THE COURT: I should be inclined to doubt that the Act 


should be construed as giving a binding effect to the state- 
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ment of the Secretary of Labor because that is a very serious 
matter and if Congress intended that that should be binding 
on the Board it would seem to me that Congress would have 
said so, 

My tentative impression, and I have read this Act several 
times ané it is a well drawn Act even though it had to be 
hastily drawn, is that the memorandum or the statement of the 
Secretary of Labor had to be submitted to the Arbitration 
Board as one of the pieces of evidence before the Board. 

MR. MALIN: If I might comment on Your Honor's observa- 
tion. 


THE COURT: Yes, I would be very glad to have you dis- 


cuss that because that is something that is lurking in my 


mind. 

MR, MALIN: Assuming the correctness of Your Honor's in- 
terpretation, then it would follow that it wasn't just a 
meaningful piece of evidence before the Board, but from its 
central position in the statute it was a piece of evidence 
which deserved considerable weight. It would then follow 
that if the Board disregarded this evidence it must have be- 
fore it matters of at least equal weight upon which it relied. 
Otherwise its findings are not based on substantial evidence. 

THE COURT: Are you maintaining or are you contending 


that the Court in this proceeding has the power and authority 
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to review the question whether there is Aieemntan evidence 
to sustain the findings of the Arbitration Board? 

MR, MALIN: Yes, Your Honor, I am. 

THE COURT: How do you reconcile that with the limita- 
tion of Section 159 of Title 45 of the United States Code, 
Section 9 of the Railway Labor Act? 

MR. MALIN: Your Honor, reference is made in mee sec- 
tion to the provisions of the Railway Labor Act providing 
for impeachment of awards and it is prefaced by a clause 


which says, "To the extent not inconsistent with this Joint 


Resolution the arbitration shall be conducted," and so forth. 


It is my contention, Your Honor, which I would respectfully 
urge upon the Court, that this is not simply a case of a 
voluntary arbitration in which it would be meet and Pie chat 
these particular restrictions, and these alone, would apply; 
but the statute has set forth here a number of tests. I know 
that these tests can be regarded and have been regarded, and 
I do so regard myself, as substitutes for a stipulation, but 
I have stated in my brief and I respectfully urge upon this 
Honorable Court that it is not only a atipuletion: but it is 
a direction and mandate of the Congress of the United States, 
and accordingly should this Court find that these directions 
toward the Board are not properly carried out in that they 


did not give due consideration, this Board did not give due 
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consideration or did not make the proper findings or was not 
supported by substantial evidence, then I respectfully sub- 
mit that this Court has the authority to so find and to util- 
ize that finding in a suitable form of relief for the plain- 
tiffs, 

In addition, Your Honor, in my own brief I make refer- 
ence to the Administrative Procedure Act, which is not lightly 
to be dismissed as having no application in @ case involving 
an adjudication of this sort, and it would follow from that 
that the question of substantial evidence might very well be 
inferred as being within the province of this Court to enter 
upon, 


* * * 


Now, Your Honor, I have tried to give some impression of 


what the job protection variations are from that which was 
agreed upon by the parties, but I must call to Your Honor's 
attention that this dispute was not about job protection, 
This dispute, if you go back to the original notices, makes 
no mention of job protection; this dispute was about jobs, 
and from the point of view of the locomotive engineers this 
is of prime importance, The locomotive engineer, as Your 
Honor points out, as engineer, must be primarily interested 
in his helper, in the safety of the operation, how fast it 


will get over the road, when he will get off to his dinner, 
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what the burden of work will be on this locomotive engineer, 
1s he going to do duties such as stopping the train to go 
look for @ malfunction and trying to correct it, is he going 
to be exposed to all kinds of disciplinary action in the 
event of increased judgment given to him as to when to stop 
and when to go. He is being deprived of something that the 
Board acknowledges is a useful job. The Board didn't say 
that the locomotive fireman doesn't do anything. The Board 
said that they do things. The Board said other employees -- 

THE COURT: The Board said that indeed, but the Board 
also said and held that 90 per cent of the firemen Jobs in 
freight service and yard service can be eliminated, ‘However, 
in order not to do the eliminating in a ruthless and heart- 
less manner they provided for very liberal job cpotantion: so 
that until the jobs are eliminated by a process ‘f attrition, 
according to the Board -- I am not passing on the merits -- 
according to the Board there will be a lot of peuple getting 
paid on a job that should be eliminated. I think from a so- 
cial standpoint it is a good thing, but after all, that is 
the effect, isn't it? 

MR, MALIN: May I comment, Your Honor? 

THE COURT: Oh, yes. I asked you a question, 


MR, MALIN: What the Board says in its opinion or its 


press release is one thing; what the Board provides for in 
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its award is another thing. There is no protection by attri- 
tion only for these employees. IT have tried to demonstrate 
in my brief and in my argument here today that this is a de- 
parture from previously agreed upon levels of protection; but 
beyond that -- 

THE COURT: In what respect is there a departure? You 
have not made it clear to me. 

MR, MALIN: Well, I have tried to show that with respect 
to employees having between two years and ten years seniority-- 

THE COURT: Yes, they have to take a comparable job. Now 
what other departure is there? 


MR, MALIN: But, Your Honor, this one comparable job can 


eliminate a whole string of locomotive firemen, which was 


contrary t> the agreement arrived at and the understandings 
arrived at, and there is no basis for this in the evidence 
vefore the Board, absolutely none. There is no pasis for this 
conclusion that an employee who does not accept employment 

4n some other seniority district is thereby reduced to having 
only 50 per cent of a maximum of two years severance pay, 

and that the same rule can then be applied all the way up the 
line to eliminate every employee in that seniority district 
and then it can be moved to another seniority district and 
eliminate all those other employees. One undesirable job can 


eliminate all of these people if it is offered by the carrier. 
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This is completely foreign to anything discussed by the par- 


ties. 

THE COURT: Well, that of course is a matter ot the 
merits of the award that I am not free to pass upor, 

MR. MALIN: But the jurisdictional question -- 

THE COURT: Yes, I can only pass on jurisdiction of the 
Board, 

MR. MALIN: The jurisdictional question is that they 
must give due regard to the narrowing of issues, This is a 
jurisdictional question, Your Honor. I refer to Section 7(a). 
It becomes not a question of fact, Your Honor, it is a ques- 
tion of law. 

The facts are not greatly in dispute here. There is 
no dispute between the Government, the carriers and the em- 
ployees regarding the various documents that are pefore Your 
Honor and what they contain. It is not at all a question of 
fact, it is a question of what you do after you know the 
facts. It is a question of law, what does it amount ‘to after 


you have got the facts. 


* * * * 


MR. SHEA: So that as I see the matter, if the Court please, 


the real issue which is presented by opposing counsel is the 
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assertion that there were agreements and that there was an 
obligation under the terms of the statute to include in the 
award any agreements which had been reached between the 
parties, Now in this connection I should like to remind 
Your Honor that what the statute says there shall be included 
4n the award is any agreement found by the Board. So I take 
4t in this connection the issue is, was there an agreement 
found by the Board or did the Board find that there was no 
agreement, and it does not seem to me that I need to discuss 
eases with any nicety in this connection. I suppose if there 
is any basis for the Board's finding that there was not an 


agreement, that finding will be accepted by the Court. 


THE COURT: Well, I don't suppose you can cite cases 


pecause this statute, like a will, has no twin brother. 

MR. SHEA: Quite correct, Your Honor, Most of the time 
when we are citing cases we are citing analogous cases on 
analogous situations, and I suppose the Steel Worker cases 
are pretty close, at least in this regard, 

Now, then, Your Honor, the question, it seems to me -- 
ana let's take this firemen issue and the blanking of Jobs 
on the firemen issue -- the question, I take it, which is 
presented at the most would be, was there any evidence on 
which the Board could rely that agreement had not been 


reached on these items to which Mr. Schoene made reference 


in respect to the firemen issue, In this connection I draw 
Your Honor's attention to the fact that the Secretary in 
reporting to the Board said that so far as there were any 
even tentative agreements, so far as there were even any 
tentative agreements one could refer to them as agreements 
or tentative agreements only on the assumption, as you will 
recall, only on the assumption that the parties reached any 
such tentative agreements with the understanding that other 
issues would be agreed. 

Now I would like to make this observation, Your Honor. 
We have to have in mind, it seems to me, that the statute 
and these limitations, as opposing counsel has put them, re- 
fer both to agreements and to tentative agreements, I sup- 


pose an agreement which is conditional, an agreement which 


is reached by the parties saying, "Well, now, let's see if 


we can meet on other points; if we can, perhaps we.can go 
along on this," I would suppose in the normal way one would 
look upon that as a tentative agreement. And I would Sup- 
pose at least that the Board, in saying and referring to 
agreements as something which had some binding effect, at 
least that wasn't an unreasonable approach to the matter. 
Now when we look at the question as to whether there 
was any agreement on this blanking of firemen we find -- 


THE COURT: By blanking you mean eliminating the job? 


MR. SHEA: ‘That is right. 

THE COURT: I find it difficult sometimes to follow the 
jargon of the industry. 

MR. SHEA: Well, I sort of picked it up here. 

But the problem of eliminating Jobs, there, 2s I pointed 
out, the Secretary, in reporting it -- and you will recall 
the language of the Secretary in this regard, that discussion 


of the August 2 document with and by the parties indicated 


agreement on @ number of points inasmuch as the positions 


taken were in the context of assumptions 4s to what would be 
done with respect to other items in the document and regard- 
ing the suggestion as a whole reporting these positions in 
terms of agreement or tentative agreement is proper only to 
the extent that these assumptions are recognized, 

* * * * 

Now if I may just address myself very priefly to the 
constitutional question. I now understand Mr, Schoene to 
take the position, and I think Mr. Malin has indicated 
agreement, that the only constitutional question which he 
4g now asserting is an unlawful delegation, let's put it 
in shorthand -- 

THE COURT: Unlawful because of lack of standards; not 
otherwise unlawful. 


MR. SHEA: No, because of lack of standards only; that 
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4f this award had been enacted by the Congress itself there 
would be no question as to its constitutionality. 

THE COURT: Of course, if Congress had ipeetes it Wil- 
son against New would have disposed of this case, 

MR. SHEA: Quite right. 

* * * * * 

Now we note in our brief such standards as public in- 
terest, convenience or necessity, just and reasonable rates, 
undue or unreasonable preference, unfair methods of competi- 
tion, reasonable variations. 


Mr. Schoene, if I understand, seeks to respond by say- 


ing to be sure this language is no more definitive -- maybe 


he wouldn't go so far -- no more definitive than the language 
4n the statute which we have under consideration, but here 
has been poured into these phrases content. 

THE COURT: Mr. Schoene's point, as I understand it, is 
that those phrases are words of art, just like contract in 
restraint of trade is a word of art; whereas the words used 
in the instant statute are not words of art. : 

MR. SHEA: May I suggest only this, Your Honor, that 
while public convenience and necessity may have an ancient 
vintage, I take it that these other standards to which I 
have made reference were not an uniawful aeiaeaetos the first 


time they came before the courts if they were not: going to 
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be the twentieth time. And it does seem to me that this is 
about what is té be said in the matter, You look at this 
statute. Here is a dispute. It has been initially defined 
by their notices. The Congress has resolved this dispute, 
put it suggests certainly due consideration of wherever they 
have got in the course of negotiation; it suggests concern 
with adequate transportation, concern with the interests of 
the contending parties, and concern with the degree to which 
the area of difference has been narrowed, Now this is not 
at large, this is not at large. They are asking them to deal 
with a reasonably well defined dispute by this time and to 


give consideration in terms which would seem to me at least 


were as definitive as many of these other statutes to which I 


have made reference, 
* * 
AFTERNOON SESSION 
1:45 p.m. 
* * * * * 

MR. DOUGLAS: On the question, Your Honor, of the suf- 
ficiency of the standards set forth in the statute we would 
respectfully refer you to page 69 of our brief, where much 
vaguer standards have been upheld with respect to other 
agencies. 


I think it is basic to the position urged by the plain- 
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tiffs that an erroneous proposition be adopted on the con- 


struction to be given of the August 2 memorandum, What the 


plaintiffs seem to be saying is that that memorandum must 


be incorporated in the award of the Arbitration Board. That 
4s the memorandum which, as Your Honor knows, was prepared 
by the Secretary of Labor. Ana this construction, we submit, 
is wrong for three reasons. First, as reference has already 
indicated, Section 3 spells out the scope of the Board's 
authority in terms of the notices of 1959 and 1960. Had Con- 
gress wished to define the issues in terms of the memorandum 
of August 2 of the Secretary it would certainly have done so. 

The second point I would like to make on this August 2 
memorandum is that the Congress in its legislative findings 
describes the memorandum as reflecting a submission of suze 
gestions by the Secretary as a possible basis four negotia- 
tions, That is in Clause 6, Your Honor, 

Finally, the Secretary himself in the August 2 memorandum 
did not purport to present these matters as representing or 
reflecting agreements between the parties, but rather as a 
suggestion, series of suggestions on which the parties could 
fruitfully negotiate and hopefully come to a ewtienend, 

* * * * Ps 
THE COURT: Well, maybe the Board was wrong, ‘but the 


Board had to make a finding as to what the agreement was 
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because there is no one document embodying all the agreements. 
The Board made a finding that there was no agreement on the 
question of abolition of jobs, but there was an agreement in 
principle on job security, although there was a disagreement 
as to the detaiis of security. 

Now let's assume that you can make a sound argument or 
a cogent argument that the Board should have made a different 
finding of fact on that from the evidence presented to it. 

Is it in my power to review that? 

MR. MALIN: Your Honor, I would like to make two com- 
ments on that observation, Number one, I do not believe that 
the award or the opinion of the Board shows that they made a 
finding that there was no agreement on Jobs, 

THE COURT: They say that. 

MR, MALIN:' I haven't found it, Your Honor, 

THE COURT:' Well, I have, They don't use the word find- 
ing, but they say that, 

When I say no agreement on jobs, you know, I always like 
to be accurate. They say there is no agreement on the ques- 
tion of -- they use the word blanking jobs. That of course 
is very poor English. I would say abolition or elimination 


of jobs. 


MR. MALIN: Your Honor, if I may be so bold as to ques- 


tion what Your Honor has just said as appearing in the award-- 
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THE COURT: If I am wrong I would be delighted to be 


corrected, Surely. 

MR, MALIN: I hope that I may be able to show you that 
correction is needed, 

At page 20 of the opinion what the Board says is, at 
the second paragraph of the page: 

"A11 of these questions, however, have, to do 
primarily with the treatment of individual firemen, 
With regard to the treatment of firemen's jos we 
have found next to nothing in the way of agreement 
that could serve as a meaningful foundation for our 
award," 

Now, Your Honor, what they have said is not that. there 
has been no agreement as to jobs, but they have said that they 
have found next to nothing by way of agreement that could 
serve as @ meaningful foundation for our award, 

THE COURT: Well, some people use a great many excess 
words, I think all this means is that there 1s no agreement 
on the issue. You know, some people overlook Polonius' ad- 
monition that brevity is the soul of wit. 

I am not criticizing the Board, I think the opinion of 
the Board is an excellently written document, whether you 
agree with it or not. It is very well organized and very 


well written, 
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MR. MALIN: But if Your Honor would refer to the next 
page, 21, Your Honor will find that they discuss various 
points of agreement on jobs, but they say that these agree- 
ments were not complete; and going back to the top paragraph 
of page 20, what they mean is that they have found no bind- 
ing commitments. 

THE COURT: If there is no binding commitment there is 
no agreement. There can be no agreement without a binding 
commitment and no binding commitment without an agreement, 
unless there is a legal commitment. 

MR. MALIN: In that case I would have to abandon my 
position, Your Honor, and I don't think that it is a neces- 


sary conclusion that Your Honor has drawn, 


THE COURT: Well, how can there be a binding agreement 


unless there is a binding commitment? 

MR. MALIN: Your Honor, the statute speaks of no bind- 
ing agreement; the statute speaks of agreements. 

THE COURT: Well, an agreement is not an agreement un- 
less it is binding, is it? 

MR. MALIN: Your Honor, certainly it is. In the ordi- 
nary usage of the term that is what is meant by an agreement. 
The Congress understood very well that there was not 
any binding agreement between these parties when they passed 


the statute, nor could there have been, because there can't 


pe agreement on any single point in negotiations of this 
kind until the whole agreement, complete binding agreement 
4s executed. So when Congress used the language agreement 
they were not using the term of a lawyer or of a judge, 
they were using the term in its ordinary Biciei anes 

TYR COURT: Well, even in its popular sense there is 
no agreement unless you deem yourself committed to it, is 
there? 

MR. MALIN: Committed in a legal binding way? 

THE COURT: Morally binding. 

MR, MALIN: Well, what happens in negotiations, Your 
Honor, is this: at a certain point the parties say, We will 
agree to have categories of jobs, we will agree to have 
sequences of jobs. This doesn't bind anybody. We lave bean 


talking about generalities ~- 


THE COURT: That is only an offer, that is not an agree- 


ment, 

MR. MALIN: Pardon? I didn't hear Your Bonen, 

THE COURT: Isn't that only an offer then? Taking your 
suppositious case isn't that an offer rather than an agree- 
ment? 

MR. MALIN: Your Honor, it is not an offer in the legal 
sense and it isn't an agreement in a legal sense, es it is 


agreement in the sense that people use the word agreement, 
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thas their minds have come to a point where they recognize 
that they may conclude a contract which incorporates that 
provision if they agree on the rest of the contract. 

THE COURT: Let's see about that. Suppose points A, B, 
C, D and E are in dispute and one side says, On point B we 
would be willing’ to do so and so, and the other side says, 
Very well, we will agree to that. Then there is a dispute 
as to A, C, D and E, and one side or the other says, Well, 
we are not going'to agree on B, although we are willing to 
agree, unless we can make a complete agreement. Then there 
is no agreement, is there? 

MR. MALIN: Your Honor, there is complete agreement 


within the sense of the statute because the Congress under- 


stood that these parties were in agreement on some point A 


and were in disagreement on some point B and then the Con- 
gress said, Let's incorporate in the award the point A on 
which there is agreement, This is the plain reading of the 
statute, Section 3. They could have meant nothing else be- 
cause the Congress was well aware, from its repeated con- 
sultations with the Secretary of Labor and with the parties 
and from testimony at the hearings, that there was no legally 
binding agreement on any point, and yet they use the word 
agreements to be incorporated and they further use the word 


on which the parties were in agreement. Showing what? 
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Showing that the Congress meant to have incorporated in the 
award not only points on which the parties might at some 
date after the enactment of the statute be in soueetees but 
the Congress meant to have incorporated in the award the 
high water marks of agreement between the parties. ‘this is 
very evident from the legislative history. 

The Congress knew better than anyone that its statute 
was directed to a situation where there were no binding legal 
agreements of any kind. 

THE COURT: Then what is the point you are crying to 
make? Iam afraid I lost track of it by this time, That is 
my fault, I am sure, 

MR. MALIN: The point I am trying to make, Your Honor, 
is that it is not true that the Board found that there was 
no agreement. 


On the contrary, the Board did acknowledge, on the pages 


I cited and elsewhere, that there was agreement, but that it 


didn't comprehend, it didn't constitute a corpus of agreement 
on which -- 
THE COURT: I understand that, but what inference do you 
seek to draw from that? In other words, what is vour point? 
MR, MALIN: My point is that the Board had no right to 
disregard for any reason any matter on which the panties were 


in agreement. 
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THE COURT: Very well, but get to the point, What par- 
ticular thing were they in agreement on that the Board dis- 
regarded, according to your contention? 

MR, MALIN: We have stated in our brief and it is out- 
lined on page 21 -- 

THE COURT: Suppose you tell me, I depend on oral argu- 
ments much more than I do on briefs, gentlemen. 

MR. MALIN: Categories of jobs, the principle of putting 
jobs into categories and then providing a sequence for the 
blanking of jobs. This was first provided by Emergency Board 
154. Its recommendation said take these jobs that are in 


discussion here -- 


THE COURT: The recommendations of Board 154 are not 


part of an agreement between the parties. 

MR. MALIN: The carriers said that they accepted that 
agreement -- that recommendation. 

THE COURT: If they had accepted the award of that Board 
there would not have been this legislation and there would 
not have been any strike. 

MR, MALIN: We were working out the details of what that 
meant. And the August 2nd, 1963 proposal was, as 1s acknowl- 
edged in the September 23rd memo of the Secretary, it was 
acknowledged to be dependent on the recommendations, to a 


large extent, of Emergency Board 154. It took those recom- 
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mendations and put them into contract language. And then 

the parties, notably the carriers, said we will accept the 
August 2nd, 1963 proposals of the Secretary, and ‘ene union 
said they will accept it. This forms an agreement : within 

the meaning of Public Law 88-108. 

THE COURT: Let me see if I understand you correctly. 

I may misunderstand you. Is it your contention that if in 
the course of negotiations the parties had agreed on one or 
two points but had not come to a general agreement covering 
everything, that the Board was pound by the one or! two 
points on which agreement had been made? 

For all you know, the parties might not have come -- 
when parties negotiate and they agree on one or two points 
and other points are being discussed and no agreement is 
reached on the other points, there is no meeting of the minds 
even on the two points on which they had previously agreed 
pecause a man might say, Well, I am not going to enter into 
an agreement on these two points unless we can aude on every- 
thing. 7 

MR. MALIN: Your Honor, I couldn't begin to dispute what 
you have just said, but I think it is inapplicable to this 
case, 


THE COURT: Now why? 


MR. MALIN: The why is that the Congress of the United 
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States said you shall incorporate those matters on which the 
parties were in agreement. 

THE COURT: It does not say that, You shall incorporate 
those matters on which you find that the parties were in 
agreement, 

MR. MALIN: Agreed. 

THE COURT: That is a very vital distinction, 

MR. MALIN: I am claiming that the Board didn't dispute 
ana did in fact find that the parties were in agreement as 
to categories of jobs, as to sequence of Jobs. 

THE COURT: Where does the Board say that? 

MR. MALIN: At the very last paragraph of page 20, for 


example, of the opinion. The Board says: 


"It is true, as the Secretary says in his 


memorandum to the Board, that the principle of 
planking of firemen jobs if, but only if, there 
is no fireman on the firemen seniority list 
available to fill a vacancy which develops, if 
filling the vacancy would require a new hire 

and if blanking the job will not endanger safety 
or unduly burden other employees, was accepted 
by both parties." 


That is an agreement. 
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THE COURT: But isn't that what this award does? They 
don't eliminate a job except as to the ten per cent, unless 
the filling of a vacancy would require a new hiring. "Hire," 
by the way, is not a noun, They use it as a noun here. 
Hiring. 

MR, MALIN: Your Honor, I submit that that is exactly 
the opposite of what this Board has done. The Board has not 
adopted that principle, It has negated that principle which 
it says both parties accepted, 


THE COURT: How has it negated it? I want to follow 


your thought, Mr. Malin, How has it negated it, except for 


the ten per cent? 

MR. MALIN: It has kept it as to the ten per cent, Your 
Honor, : | 

THE COURT: Yes, that is right, 

MR. MALIN: But it has negated it for the 90 per cent 
because any of the other jobs can be vacated under conditions 
where a new hire would not be required. 

THE COURT: How can it be? 

MR. MALIN: The carrier simply lists them for extinction, 

What this Board has done is to go exactly contrary to 
this particular agreement, It says in its award that the 
carrier may get rid of the job, except for the ten per cent, 


even though there is an incumbent in the job or even though 


there is someone senior who has a right to the job. 
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THE COURT: No, the Board does not say that. Don't you 
misinterpret the award? The award provides that if a fireman 
dies or retires or resigns or is discharged for cause, then 
his job may be’ eliminated, but not until then, Isn't that 
what the Board says? 

MR. MALIN: No, Your Honor, I must again respectfully 
submit that is -- 

THE COURT: I want to be sure I am right, that I have a 
correct understanding. 

MR. MALIN: I wish to be helpful to the Court. Our un- 
derstanding is entirely different, and Mr. Schoene has already 
alluded to the same thing. We have mentioned it in our 


priefs. 


Our understanding is this: that without further ado many 


of these jobs can be eliminated, beyond the ten per cent. 

THE COURT: How? 

MR, MALIN: By the carrier simply eliminating them. 

THE COURT: But how? My understanding of the award is 
that that is just what the award prevents the carriers from 
doing. It prevents a job from being eliminated so long as 
there is an incumbent in it; but the minute that incumbent 
leaves, either by death, resignation, retirement or discharge 
for cause, then they don't have to hire a new man to fill it. 


MR, MALIN: Well, we discussed earlier, Your Honor, the 
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question of the two to ten year men, for example, The jobs 
that they have can be eliminated by the carrier offering a 
job in any other seniority district. 

THE COURT: Yes, but the man is entitled to employment 
just the same. 

MR, MALIN: But, Your Honor, the distinction -- 

THE COURT: And it must be a job for which he is quali- 


fied. For instance, they cannot offer him a job which he is 


not intellectually capable of performing and say, It's too 


pad, you're fired. They can't do that to him. 

MR. MALIN: Let me comment this way, Your Honor: On 
the protective provisions that are involved here there was 
very little disagreement between the parties from the time 
of the Presidential Railroad Commission on, It had to do 
specifically, the major disagreement had to do specifically 
with -- 

THE COURT: Mr. Malin, you may discuss any thing you want 
to, but I would like to remind you that you are not directing 
your remarks to my question. 

MR. MALIN: All right. Your Honor, the sitnetous was 
set forth in Emergency Board 154 and adopted in the August end 
proposal that -- 

THE COURT: You are not discussing the question I asked 


you. Perhaps you have lost track of it so I will repeat it. 
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The man who has got more than ten years' seniority has a par- 
ticular job. His job cannot be eliminated until he dies or 
retires or resigns or is discharged for cause, with the qual- 
ification that if he has between two and ten years! seniority 
they can offer him another job, a comparable job that he is 
qualified of filling. Isn't that the scheme of the award? 

MR. MALIN: No, Your Honor, it is not. 

THE COURT: Then I would like to get your interpretation 
of the award. 

MR. MALIN: There are two kinds of men with over ten 
years of experience who are regularly employed, and so forth, 
who merit the full benefits of the award. These two kinds of 


men are, one, men serving on extra lists, to which the award 


directs its attention as follows: that these men may not use 


their seniority for jobs which they would be entitled to use 
it for, but must use it for passenger service or for the ten 
per cent designated jobs according to the procedure for desig- 
nation. They are disqualified from using it where their 
seniority would now permit them to use it. They may not -- 

THE COURT: No, those are the part time men. 

MR. MALIN: No, Your Honor, these are full time men on 
extra lists. Extra lists have full time men on them. 

Now, secondly, other men with ten years' seniority are 


likewise restricted in their use of seniority. The carrier 
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may at its discretion abolish their jobs and put | them on jobs 
which are retained under the ten per cent clause, In other 
words, 4t has taken their seniority and has limited its oper- 
ation, 

Now seniority rights are property rights, The courts 
have so held, This Board has invaded that territory and, 
against the agreement of the parties, has abolished these 
seniority rights. 

Now with respect to employees with less than ten years 
put more than two years employment, this Board has not at all 
provided that they may maintain their jobs, It provides in- 


stead that the carrier may put them on any comparable job 


which it wishes; in other words, again restricting their 


seniority. 

Now this may be a wise decision, Your Benen. I don't 
know, This may be a better thing than the parties agreed 
upon, but the parties agreed on something else, and on page 
20 in the last paragraph the Board acknowledges that the 
parties agreed on something else, And I submit 0 Your Honor 
that there are other matters shown on page 21 where the Board 
acknowledges that the parties did agree to something else, 
but the Board has found that it does not fit the scheme which 


the Board thinks is practical, 


* * * 
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THE COURT: You are not addressing yourself to my ques- 
tion at all. You don't have to answer it if you don't want 
to, but perhaps you lost track of my question, My question 
was how do you reconcile your position that the standards set 
forth in this Act are not sufficient with the decisions of 
the Supreme Court sustaining the validity of very loose 
standards in the Act that established the Office of Price 


Administration? I have forgotten the name of the Act. The 


yakus case, for example, and the Opp case. They came much 


later than the Panama Refining Company vs. Ryan case. I 
think the Panama Refining Company case has never been over- 
ruled but it has been very much narrowed down, The Supreme 
Court very frequently practically destroys a decision by a 
process of attrition, pit by bit, instead of just giving a 
decent burial by a sudden overruling. I think that is what 
happened to the Panama Refining Company case. 

There was another point involved in the Panama Refining 
Company case which really caused the Supreme Court to hold 
the regulations invalid because there was a hiatus and there 
were a few days during which the statute was not in effect, 
as I recall it. 

I wouldn't put too much stress on the Panama Refining 
Company case, I remember 4t when it came down, It created 
a big stir, but because somebody had blundered in promul- 


gating the regulations. 


* * * x 

MR. SCHOENE: That is right, and I think Mr, Malin has 
made a cogent argument for the application of at least the 
principles of the Administrative Procedure Act, We have not 
made that argument, but we have said to you that constitu- 
tional considerations require the review under the substan- 
tial evidence rule of a compulsory -- 

THE COURT: There is no such rule of constitutional law, 
Mr. Schoene. That is a rule of statutory law. 

MR. SCHOENE: Well, in this case you have overruled my 


contention. 


THE COURT: In other words, there is no constitutional 


right of an appeal at all. The due process clause does not 
require the Congress to establish appellate courts and the 
due process clause does not govern the scope of review. 

MR, SCHOENE: Well, this of course is a clear statement 
that Your Honor disagrees with me, 

THE COURT: In fact, there were many years prior to the 
establishment of the circuit courts of appeals, which were 
not created until 1891, many fields in which decisions of dis- 
trict and circuit courts of the United States were not appeal- 
able. : 

MR. SCHOENE: Your Honor, I don't want to pursue a point 


against your ruling. I would point out, however, that so far 
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as the actions of the courts are concerned, the actions of 
the district courts of the United States are in the exercise 
of the judicial power specifically vested in them by Article 
3 of the Constitution and not through any delegated power of 
Congress. 


THE COURT: The Court agrees with you most thoroughly. 


MR, SCHOENE: On the other hand, any aeminisere rive 


agency or arbitration board, such as that here involved, 
does function purely by delegation of authority from Con- 
gress, it exercises no constitutional authority of its own, 


such as this court does, 


* * 


(Filed January 8, 1964) 
Civil No. 2921-63 
OPINION 


* * * * * 

These two actions are brought to impeach and set aside 
an award of a special arbitration board created under an act 
of Congress approved August 28, 1963, Public Law 88-108, 

77 Stat. 129, in order to avoid a threatened nationwide rail- 
road strike, which was then imminent. The function of the 
board was to arbitrate and make an award concerning two basic 
issues that were in controversy between the railroads and 
their staffs. The plaintiffs in these two actions are four 
organizations or brotherhoods composed of operating ‘railroad 
employees. They are dissatisfied with the aeevaton and seek 
to set it aside. Most of the defendants are railroads, all 
of which have accepted and acquiesced in the award, | The re- 
maining defendants are the chairman of the arbitration board 
and the Attorney General. The United States has intervened 
as an additional party defendant. As judicial review in this 
case must be limited to the administrative record and the 


Court is restricted to passing only on questions of: law, the 


matter has been presented by cross motions for summary Judg- 


ment. 

The present dispute comprehends practically all the 
Class I railroads in the United States and their eeeratina 
employees. It arises out of drastic and radical technologi- 
cal changes that have taken place in the transportation 
industry. Specifically, it 1s caused by the revolutionary 


advance consisting of the abandonment of steam power on 
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railroads and the substitution of diesel engines. Principally, 
what is involved is the status of firemen on railroad loco- 
motives. As their name indicates, their primary function on 
steam locomotives was to stoke the furnace and keep the fires 
burning underneath the bollers. They also performed another 
duty, namely, watching the road and the signals from the left 
side of the cab, as the engineer sat on the opposite side and 
made his observations from the right hand window. With the 
abandonment of steam power and the introduction of diesel en- 
gines, there were no longer any fires to keep burning or any 
furnaces to stoke. The question arose, "What is to become of 
the fireman?" There is no dispute that they were still neces- 
sary on passenger trains in order to perform their secondary 
function and their status in passenger traffic is not involved 
in the present controversy. The railroads claimed, however, 


that they were no longer needed on freight trains, because the 


duty of watching the road from the left side could be per- 


formed by other employees. The railroad brotherhoods, on the 
other hand, took the position that because they rendered this 
vital service, firemen should be continued on freight trains. 
This controversy also comprehended engines operated in yard 
service, Approximately 30,000 employees were involved. Both 
sides agreed that as a matter of social justice and enlight- 
ened fairness to the men, especially those whose career had 
been lengthy, there should be no immediate large scale dis- 
charge of employees; that some degree of security be granted 
to them; and that the abolition of the jobs should be accom- 


plished by some gradual process of attrition, 
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Manifestly, the railroads felt a sense of moral responsibil- 
ity to the veteran workers. Nevertheless, it is quite evi- 
dent that they also thought that there should be s reasonable 
limit to their generosity. The extent of the security and the 


groups of men to whom it should be extended, were in sharp 


dispute. 


A second question in controversy was the composition of 
train crews. The railroads contended that as a result of 
modern improvements and innovations the size of many train 
crews could be substantially reduced. In addition, there 
were many other problems that divided the contending parties, 
that were of lesser magnitude and importance and are not in- 
volved in these actions. : 

In order to understand clearly the special legislation 
creating the arbitration board, it is desirable to recapitu- 
late briefly the salient events that preceded its enactment. 
The status of firemen on freight trains and yard service had 
been disputed and discussed from the beginning of the shift 
from steam to diesel power. The controversy was brought to 
a head on November 2, 1959, when the carriers issued notices 
proposing the elimination of firemen in freight axid yard 
service, As has already been stated, there was no desire or 
intention to do away with them on passenger trains. These 
notices also proposed the abrogation of regulations fixing 
the size of train crews. On September 7, 1960, the employees! 
organizations in turn served a series of notices containing 
counter-proposals, which, among other things, woud have 


continued and even extended the use of firemen and would have 
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required not less than one conductor and two trainmen in all 
train crews plus such additional persons as were required to 
assure maximum safety. 

In an endeavor to adjust the differences between the par- 
ties and to settle the controversy, the President of the 


United States, in November, 1960, created a special commission, 


- known as the Presidential Railroad Commission, This body, 


after a prolonged investigation and protracted and thorough 


study, submitted a report on February 26, 1962, containing a 
series of recommendations. The carrier members of the Com- 
mission accepted it although expressing some dissatisfaction. 
The members representing the employees dissented and rejected 
most of the proposals. 

There followed a series of unsuccessful negotiations pur- 
gsuant to the Railway Labor Act, in the hope of arriving at a 
peaceful and amicable settlement of the dispute, In a further 
effort to avert the strike, which might have resulted in an 
economic disaster, the President, on April 3, 1963, appointed 
an Emergency Board known as Emergency Board No, 154. On May 
13, 1963, this board submitted a report making recommendations 
for an adjustment of the issues. The employees! organizations 
proved unwilling to accept them. Strenuous negotiations were 
resumed, in which the Secretary of Labor took an active part. 
On August 2, he submitted a memorandum, accompanied by a series 
of documents, enumerating and defining the various issues in 
controversy and endeavoring to indicate areas in which, in his 
judgement, there was the largest possibility of agreement. A 


suggested plan for a voluntary arbitration followed, but proved 
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abortive. A strike was imminent, The country was confronted 
with a serious emergency. A nation-wide railroad strike would 
have been a calamity. Congress alone could avert the catas- 
trophe. The national legislature was not found wanting. It 
expeditiously fashioned and invoked a drastic measure. As was 
said by Chief Justice Hughes in Home Building & Loan Associa— 
tion v, Blaisdell, 290 U.S. 398, 426, "While gisnesney does 
not create power, emergency may furnish the occasion for the 


exercise of power." It promptly passed a Joint Resolution, 


which was approved by the President on August 28, 1963, Pub- 


/ 


This enactment expressly prohibited any strike (Section 


lic Law 88-108, 77 Stat. 129. + 


1). It authorized the creation of an arbitration board to 
consist of seven members, two to be designated py each of the 
contending groups and three additional members to be selected 
by the other four, If the four failed to agree on the three 
neutral members, the latter were to be appointed by the Presi- 
dent, and this is what happened. The President named the 
three neutral members, one of whom was elected chairman (Sec- 
tion 2). 

The board was directed to pass on two issues: the use 
of firemen on other than steam-powered locomotives; and the 
size and composition of train crews (Section 3). Thus, Gans 
gress, in effect, ordered a compulsory arbitration of these 


two basic differences. It provided that the arbitration 


1. The text of this Joint Resolution, without, however, 
including its recitals is also found in 1963 Pocket 
Part to 45 U.S.C.A. under Section 157. 
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should be conducted pursuant to Sections 7, 8, and 9 of the 
Railway Labor Act, 45 U.S. Code, Sections 157-159 (Section 4). 
The board was directed to conclude its labors within ninety 
days (Section 5). Its award was to be deposited in this Court 
and was to be binding on the parties (Section 4), It was not 
to become effective until sixty days after filing (Section 5). 
In connection with the proceedings, Congress directed the 
Secretary of Labor to furnish to the board and the parties, 
copies of his statement of August 2, 1963, to which reference 
has already been made, and the accompanying papers. The poard 
was required to incorporate in 4ts decision any matters on 
which it "finds" the parties were in agreement, to resolve the 
matters on which they were not in agreement and to give due 
consideration to those matters as to which they were in tenta- 
tive agreement (Section 3). Section 7a of the statute set 
forth the standards and the criteria by which the board was to 
be governed. It was to give due consideration to the effect 
of the proposed award upon adequate and safe transportation. 
service to the public and upon the interests of the carrier 
and employees affected, giving due consideration to the narrow- 
ing of the areas of disagreement which had been accomplished 


in bargaining and mediation. 


The board promptly organized and held a continuous series 


of hearings, at which testimony of numerous witnesses was 
heard and a large number of exhibits were introduced in evi- 
dence. Its award was filed on November 26, 1963. By the 
terms of the statute it becomes effective on January 25, 1964, 


The award contains detailed provisions, It is accompanied 
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by a comprehensive, and well-reasoned opinion of the neutral 
members, which also includes findings of fact. The decision 
distinguishes between the question as to what positions should 
be eliminated or abolished and the question as to how and 
when such abolition should take place and to what extent the 
status of the present incumbents should be protected, The 
board reached the conclusion that firemen, although no longer 
performing their basic and original function, do, in fact, 
render necessary services, namely, watching the road and the 
signals from the left side of the cab. It further held, how- 
ever, that firemen were not indispensable for this purpose, 


because on freight trains, unlike passenger trains, there were 


three men in the cab instead of two, the third peing the head 


brakeman and that the head brakeman could fulfill this task. 
It is true that firemen also made necessary mechanical adjust- 
ments when needed, but the board determined that this work 
could be done by the engineer or by maintenance groups at 
terminals. As to the yard service, the board decided that a 
second man in the cab was unnecessary, since other employees 
standing on the ground or walking along the track gaive neces- 
sary guidance to the engineer. The ultimate conelusion 
reached, therefore, was that firemen were no longer needed in 
freight or yard service and that these positions could be 
eliminated, with the limitation as to yard service that the 
engine must be equipped with an automatic control. The board 
further found that there were exceptional situations in which 
the services of a fireman might be necessary. Accordingly, 


4t ordered that ten per cent of the firemen in freight and 
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yard service be retained, and prescribed a method for ascer- 
taining and determining the employees to be included in that 
group. 

The board preseribed liberal protection for existing 
employees. It preserved security of tenure for a great many 
of the firemen regularly in the employ of the railroads at 
the time when the award becomes effective even though their 
services could well be dispensed with. Accordingly, all 
firemen hired more than two years prior to the effective date 
of the award and in active service at that time were to re- 
tain their rights to employment and seniority until death, 
retirement, resignation or discharge for cause, with the qual- 
ification that those firemen who had a seniority of only two 
to ten years might be offered other comparable positions for 
which they were or could become qualified. The offer of 
another job was to carry with it the payment of any relocation 
expenses. Firemen hired within two years prior to the effec- 
tive date of the award were not to be entitled to retain their 
employment or seniority rights, but if their services were 
terminated, they were to receive a lump sum separation allow- 
ance, amounting to six months? pay for those with two full 


years of services three months! pay for those whose length of 


service was between one and two years, and for those with 


less than one year's service, five days' pay for each month 
of service, Part-time and furloughed employees, that is, 
those whose earnings had not exceeded $200 during the two 
years immediately preceding the effective date of the award, 


were to be paid if separated from the service, a severance 
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allowance equal to their earnings during the preceding two 
years. They might, however, elect to remain on he seniority 
list with rights to such work as might become available to 
them. Whenever a job became vacant in such manner that it 
could not be filled without hiring a new employee, it might 
be abolished, but not otherwise. 

To summarize, even though the board found these positions 
to be unnecessary, except as to a small fraction of about 
ten per cent, they were to be abolished only gradually by at- 
trition caused by death, resignation, retirement, or dis- 
charge for cause. This process might consume many ‘years, al- 
though perhaps it was likely to become accelerated with the 
passage of time, Thus all firemen in active Beovice for more 
than two years were guaranteed a permanent continuation of 
their existing status until death, retirement, resignation or 
discharge for cause. 

The second issue determined by the board was the size 
and composition of train crews. The award directed that no 
change be made in any stipulated number of members of train 
crews, except pursuant to its provisions or by agreement. 

It was further provided that where two or more epationen were 


required at that time, any party in interest might give 


notice of a proposed change in the composition of the train 


crew. If no agreement was then reached, the issue could be 
referred by either party to a special board of adjustment to 
be created in the manner prescribed by the award. A series 

of specific and conerete principles or "guidelines" to be fol- 


lowed by these special tribunals in arriving at their decisions, 
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were formulated and set forth. In view of the fact that pos- 
sibly thousands of minor controversial situations might arise 
from time to time in different parts of the country, each de- 
pending in large part on local and possibly temporary condi- 
tions, it was obviously impracticable for the poard to enunciate 
any rigid and inflexible formula as to the composition of all 
train crews throughout the United States or to decide every one 
of the numerous individual cases. It manifestly was impossible 
to do so within the time at its disposal since the statute re- 
quired the board to make a final report within ninety days. The 
award enunciated, however, a definite practicable method to 
solve these multitudinous problems as they arose. Trainmen and 
similar employees, other than those on furlough at the time 
of the effective date of the award, were to retain their rights 
to service assignments to the extent of available positions. 
The neutral members of the board were unanimous in their 
decision, The representatives of the carriers concurred, but 
nevertheless, filed a memorandum expressing the view that the. 
award was much more liberal to the employees than it should 
have been. The employees' representatives filed strong dis- 


senting statements. Their position seems to be that the award 


was not suffictently liberal to the employees. Specifically, 


their grievance is that certain categories of employees are ex- 
cluded from the benefits of permanency of seniority; princi- 
pally, those in the furloughed group. Moreover, they objected 
to the privilege accorded to the carriers to offer comparable 
jobs to employees of less than ten years seniority. 


Since the merits of the decision are obviously not subject 
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to judicial review, the present actions are predicated on 

two contentions: first that the award does not conform to 
the requirements of the statute; and second, that the statute 
is unconstitutional, 

The scope of judicial review in this case is exceedingly 
limited and narrow. Section 4 of the enabling Act provides 
that the award shall be subject to Section 9 of the Railway 
Labor Act, 45 U.S. Code 159. Paragraph Second of the last- 
mentioned section permits an action to be maintained to im- 
peach an arbitration award, Paragraph Third prescribes the 
following range of judicial review: : 

"Third, Such petition for the impeachment or 
contesting of any award so filed shall be enter- 


tained by the court only on one or more of the 
following grounds: 


(a) That the award plainly does not conform 
to the substantive requirements laid dowr by this 
chapter for such awards, or that the pro eedings 
were not substantially in conformity wit. this 
chapter; 


(b) That the award does not conform, nor con- 
fine itself, to the stipulations of the Baroenee 
to arbitrate...." 

Another paragraph permits the court to impeach an award 
on the ground of fraud or corruption, but this provision is 
not relevant here, Thus, this court may consider only. 
whether the award conforms to the requirements of law or to 
the stipulations of the agreement to arbitrate. In this in- 
stance, the enabling Act supplants an agreement to arbitrate. 

The court may not review the question whether there is 
substantial evidence to sustain the findings of fact. It fol- 


lows hence that the scope of review in this instance is much 


narrower than -that which generally prevails in connection with 
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administrative decisions, Counsel for the plaintiff in the 
second of these actions argued that the question whether sub- 
stantial evidence sustained the findings was open in this 
court on the ground that the Administrative Procedure Act was 
applicable. Counsel for the plaintiff in the first action 
affirmatively declined to join in this position. He was well 
advised in taking this attitude, because the contention 1s 
manifestly untenable. The Administrative Procedure Act ex- 
pressly excepts from its coverage those agencies that are com- 
posed of representatives of the parties to disputes determined 
by them, 5 U.S. Code,1001. Obviously, this provision includes 
agencies composed even partially of representatives of the 
parties, as is the case here. 

Moreover, the Railway Labor Act is a specific statute 
directed and limited to proceedings of a special type. The 
Administrative Procedure Act is general legislation, It is 
well settled that a specific statute will not ordinarily be 
deemed superseded, amended or repealed by a later enactment 
of a general character. Bulova Watch Company v. United 
States, 365 U.S. 753, 758. 


Even if, however, the court were authorized to consider 


the question whether the findings are sustained by substantial 


evidence, such a doctrine would not avail the plaintiffs. 
Counsel have not sufficiently shown that any specific finding 
of the board is not supported by substantial evidence. At 
most, they have argued that controverted evidence might have 
warranted a different conclusion. The well-reasoned opinion 


of the board convincingly shows that the board thoroughly 
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weighed the evidence and that there was a rational basis for 


its conclusions. 

Even under the broader doctrine as to judicial review of 
administrative decisions, the court may not go beyond this 
point. There was nothing arbitrary or capricious about the 
decision. Mississippi Valley Barge Line Co. v. United States, 
292 U.S., 282, 286-7. | 

The board displayed extreme consideration and even ben- 
evolence for the future of employees in regular peeves: Many 
of the employees may remain at their posts for years to come, 
No ruthless wholesale discharges were contemplated. The car- 
riers are not objecting to incurring this expense, apparently 
accepting it in a far-sighted manner as the pies that they 
must pay for eventual permanent elimination of pirenen from 
freight and yard service. Society is helped by not being con- 
fronted with a large sudden addition to the ranks of the un- 
employed, which might have had an adverse effect on the nationa 
economy, might have unduly burdened unemployment insurance 
rolls and possibly created an additional load on relief and wel 
fare funds. Regular permanent employees have no Just griev- 
ance. They are protected for the period of their working life, | 
Short-term employees as well as those who have been in a fur- 
loughed status for a long time hardly have any moral rights or 
equities at the hands of railroads. 

A large part of the lengthy written and oral arguments on 
the part of plaintiffs! counsel was directed to the merits of 
the award, They claim, as has been previously stated, that it 
was not sufficiently liberal to the employees. Obviously, 


such matters may not be considered by the court, 

The basic argument as to the law was a contention that 
the award should be deemed invalid on the ground that it de- 
parted from the limitations of the statute. This contention 
was predicated on the direction in Section 3 of the enabling 


Act that “the arbitration board shall incorporate in such de- 


cision any matters on which it rinds2/the parties were in 


agreement, shall resolve the matters on which the parties were 
not in agreement, and shall....give due consideration to 

those matters on which the parties were in tentative agree- 
ment." Plaintiffs! counsel would construe the first clause 

of this sentence as a mandate to the board to accept and give 
effect to whatever agreements had been reached during the 
negotiations and as a restriction of its jurisdiction only to 
those points as to which there was no accord. While the. 
statute ts not as clear as it might be, the court is of the 
opinion that plaintiffs! counsel have misconceived its mean- 
ing. Congress did not say and manifestly did not intend what 
plaintiffs! counsel would read into the Act. The statutory 
4nstruction should be interpreted as directing the board to 
consider and refer in its decision to any matters as to which 
it finds the parties were in agreement. It does not command 
the board to adopt such agreements. There was no intention on 
the part of the Congress to circumscribe the board in this 
manner, Obviously, the purpose of the clause was to point the 
attention of the board to any agreements reached in order that 


the board might give them due weight, but not to limit its 


2. Emphasis supplied. 


discretion in arriving at a final decision. 

Any indefiniteness or ambiguity in the phraseology of 
this clause is resolved by the Committee reports. See 
Senate report No. 459 dated August 23, 1963 (U.S. Congres- 
gional and Administrative News, September 20, 1963, pp.1399, 
1406). In discussing Section 3, the Senate Committee on 
Commerce states: "The board in reaching its decision would 
consider areas in which the two parties were in agreement, 
those areas in which there was tentative dopecnenes and those 


areas where no agreement existed." It is clear, therefore, 


that all that the board was required to do was to consider 


these matters without being bound by them. 

Any other construction would seem unreasonable. In the 
course of prolonged negotiations, an accord may be reached on 
gome points. Ordinarily, however, parties do not consider 
such fragmentary stipulations binding unless a final agreement 
4s concluded as to all matters in controversy. Conceivably, 
one or more of many subjects disputed in the course of pro- 
tracted discussions may be separately resolved, put if there 
4s no final understanding, the parties may not consider them- 
selves bound by the partial steps. 7 

Actually, the board in its opinion analyzed all of the 
negotiations between the parties, indicated matters on which 
there had been agreement and those as to which the parties 
were deadlocked. Its opinion is replete with such references. 
For example, it indicates that there was a complete disagree- 
ment as to the proposed elimination of firemen's jobs; that 


there was a common recognition of the fact that where a Job 
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has been found unnecessary, the equities of the fireman work- 
ing on the job should affect the method and time of its elim- 
ination; but that there was no agreement as to the details of 
working out these equities. (See page 20 of Opinion of Board. ) 

There is still a further fallacy in counsel's argument. 
No definite agreement is to be clearly found in any single doc- 
ument or series of documents. On what points the parties were 
in agreement or in disagreement or in tentative agreement can 
be ascertained only by a laborious comparison and detailed 
analysis of numerous letters, memoranda and statements, many 
of which are ambiguous. In fact, there were disputes between 
the parties as to the points on which they had arrived at an 
accord, The board, in effect, had to make findings from dis- 
puted evidence as to what matters had been agreed upon. 
Obviously, the Congress must have had this thought in mind be- 
cause the statutory provision refers to matters on which the 
poard "finds" the parties were in agreement. In other words, 
the board had to undertake a fact-finding process in order to 
make the determination what agreements had been reached. Man- 
ifestly, such findings are not subject to review. 

Even if, however, the interpretation that plaintiffs' 
counsel would attach to the statutory provision were to pre- 
vail, it would avail them-nought. They have not clearly or 
convincingly demonstrated that any finding of the board was 


erroneous, There are involved matters of inference and de- 


duction from numerous documents and statements, many of which 


were far from definitive. The court concludes, therefore, 


that the objection that the board has failed to comply with 


4ts charter in this respect is not well founded. 


Counsel for the plaintiffs further urge that the board 


failed to comply with the requirement of Section. 3, that the 
award should constitute a complete and final disposition of 
the issues covered by its decision, They point to the fact 
that the board provided that numerous individual disputes con- 
cerning the sizes of train crews should be netérced from time 
to time to local boards and they argue that such a provision 
constituted a failure on the part of the board to make a com- 
plete and final disposition of the issues. This contention 

is entirely lacking in merit. What the board did was to bar 
any changes for the time being and to prescribe a definite 
formula and a group of concrete principles to govern the deter- 
mination of numerous disputes that were bound to arise in the 
future as to the composition of train crews on individual 
trains. Conceivably, there could be thousands of such dis- 
putes from time to time. It then constructed machinery for 
the disposition of these matters. These provisions must be 
deemed in essence to constitute a complete and final disposi- 
tion of the issues. The situation is analogous to that of an 
4nterlocutory judgment determining issues framed by the plead- 
ings or by a pre-trial order, followed by a oepabarce to a 
special master to state an account or assess damages on the 
basis prescribed by the court. 

It is an elementary principle of statutory construction 
that every statute must receive a sensible and reasonable con- 
struction, United States v. American Trucking Associations, 
310 U.S. 534, 542. Holy Trinity Church v. United States, 143 
U.S. 457, 459. 
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It would be highly unreasonable to construe this statute 
as requiring the board itself to fix permanently the number 
of members of the crew on each of many thousands of trains in 
the United States. To perform this task at one central point 
would not be feasible and even if it were at all practicable 
4t would consume many months and maybe years. The board com- 
plied with the spirit of the statute by providing, first, that 
there should be no change for the time being in the composi- 
tion of any train crew, by prescribing specific formulae and 
principles for guidance in the determination of any requested 
modifications; and creating a decentralized local machinery 
for adjudicating disputes as to any proposed change. This de- 
cision must be deemed a final disposition and solution of this 
problem, 

It is then urged in behalf of the plaintiffs that the 
arbitration board lacked authority to require the parties to 
pear the expenses of neutral members of the local adjustment 
boards. Counsel called attention to the fact that the parties 
in their negotiations had agreed that such expenses should be 
assumed by the Government. As heretofore stated, however, the 


board was not bound by agreements made by the parties. More- 


over, as to this matter, it is very simple for two persons to 


agree that the Government should bear the expenses of some pro- 
ceeding. No one is, however, authorized to bind the Government 
ain this manner. Consequently, any such agreement would be a 
nullity. The arbitration board, was not empowered to impose 
such a liability on the Government, Congress alone may do so, 


Consequently, it was entirely proper and reasonable for the 
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board to provide that such expenses should be borne by the 


parties to the proceedings. 

In view of the foregoing considerations, the court reaches 
the conclusion that the award 1s valid, It is within the 
statutory authority of the board and is not subject to any in- 
firmity. There remains for consideration the challenge to 
the constitutionality of the statute under which the board acted. 

At the opening of the oral arguments, counsel for the 
plaintiffs in civil action No. 2919-63 moved that an view of 
the fact that a constitutional question was involved, a three- 
judge court be convened pursuant to 28 U.S.C, 2282, Counsel 
for the plaintiff in civil action 2921-63 expressly ‘and affirm- 
atively declined to join in the application expressing the 
view that this provision was not applicable, The defendants 
opposed the motion, This court denied it on the ground that 
the action was not for an injunction, but for a decree impeach- 
ing and setting aside the award and that the prayer for an 
injunction was surplusage. It was the opinion of this court 
that no action for an injunction would lie, The relief sought 
was substantially in the nature of a declaratory judgment. 

The court based its ruling on Thompson v. Whittier, 365 U.S. 
465 reversing 185 F. Supp. 306, 307; International Ladies! 

Garment Workers' Union v. Donnelly Garment Company, 304 U.S, 
243, 250; and Kennedy v. Mendoza-Martinez, 372 U.S. 144, 154, 

The power of the Government to regulate persons engaged 
4n a public calling or in a calling coupled with a public in- 
terest has its roots in the common law, If a business of 


this type enters interstate commerce, the legislative power 
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4s lodged in Congress as a result of authority conferred on 
it to regulate commerce between the States. Some of these 
principles were summarized and enunciated by the Supreme 
Court in the celebrated case of Munn v, Illinois, 94 U.S.113, 
126, where Mr. Chief Justice Waite wrote as follows: 

"When, therefore, one devotes his property to a 
use in which the public has an interest, he, in ef- 
fect, grants to the public an interest in that use, 
and must submit to be controlled by the public for 
the common good, to the extent of the interest he 
has thus created." 

It ts elementary that railroads, as common carriers for 
hire, are engaged in a public employment affecting the public 
interest, and, therefore, are subject to legislative control. 
Chicago, Burlington and Quincy Railroad Co. v. Iowa, 94 U.S. 
155, 161. In fact, railroads constitute a typical and perhaps 
the most common type of a public calling. With modern indus- 


trial and commercial developments there has been a natural 


tendency to expand the regulatory power of Congress over busi- 


nesses engaged in interstate commerce. On the one hand new 


categories of occupations have been brought within its cover- 
age, as for instance the operation of a grain elevator, Munn 
v, Illinois, supra; and the dairy industry, Nebbia v. New York, 
291 U.S. 502. So, too, it has been extended to additional 
types of control. Originally, such regulation was directed 
principally to rates and charges exacted from the public and 
to services rendered to patrons and consumers, It has been 
expanded to include such matters as safety requirements, hours 
of labor and similar subjects, The Supreme Court has gone as 
far as to sustain a statute regulating minimum wages paid to 


employees in any business affecting interstate commerce, 
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4rrespective of whether it 1s in the category of a public 
calling. United States v. Darby, 312 U.S, 100, 117. The 


regulatory power extends not only to management put to em- 


ployees as well. Thus, it was stated in Wilson v. New, 243 


U.S. 332, 364: 

"When one enters into interstate commerce 
one enters into a service in which the public 
has an interest and subjects one's self to its 
behests. And this is no limitation of liberty; 
4t is the consequence of liberty exercised, the 
obligation of his undertaking, and constrains 
no more than any contract constrains. The ob- 
ligation of a contract is the law under which 
4t is made and submission to regulation is the 
condition which attaches to one who enters in- 
to or.accepts employment in a business in which 
the public has an interest." 

The decision in Wilson v. New, supra, related to a 
situation very similar to that presented in the instant 
case. In March, ,1916 the country was confronted with a 
nation-wide railroad strike; as it was in this instance. 
It originated in a controversy concerning hours of work 
and wages of railroad employees. The Congress solved the 
problem by passing a statute fixing an eight-hour stand- 
ard work day on all railroads and providing that compensa~ 
tion of their employees should not be reduced below the 
then standard day's wage, pending an investigation by a 
Presidential Commission, The constitutionality of this 
statute was challenged in the same manner as is being done 
in the case at bar. The Supreme Court upheld the validity 
of the Act as within the regulatory power of Congress. 

Counsel for the plaintiffs attempt to distinguish the 
two statutes in that the 1916 Act involved in the Wilson 


case was a legislative decision as to hours ‘and wages, 


389 


whereas in the Act here involved, the Congress delegated to 
a board the power to make the determination. It requires no 
argument, however, to demonstrate that Congress has the 
authority to delegate its legislative power in this respect 
to administrative agencies. It has done so in respect to 
various fields, such as carriers, to the Interstate Commerce 
Commission; electric power, to the Federal Power Commission; 
radio and television to the Federal Communications Commis- 
sion, and the like. 

The suggestion was made during the oral arguments that 


compulsory arbitration was a far reaching innovation. This 


contention is hardly accurate. The Railway Labor Act, by the 


creation of the National Railroad Adjustment Board and the 
powers conferred on it, in fact, provided for compulsory arbi- 
tration of minor disputes between carriers and labor organiza- 
tions as far back as 1926, 45 U.S. Code, 153. Countless pro- 
ceedings of this nature have been conducted under it over the 
years, 

In their reply arguments, counsel for the plaintiffs with 
commendable candor finally conceded that Congress had the 
power to enact legislation of the type involved here, and were 
relegated to the position that the enabling Act was vulner- 
able solely because it failed to prescribe sufficient and 
adequate standards to be followed by the agency. The law, 
however, does not require that the standards and guides be 
defined with the accuracy and precision of a mathematical 


formula which can be applied automatically. They need not 
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be an exact yardstick, It is sufficient if Congress indi- 


cates a general criterion or an aim to serve as a guide to 
the administrative agency. The present statute clearly com- 
plies with this requirement. 

Section 7 prescribes the following standards: "Adequate 
and safe transportation service to the public"; “interests 
of the carrier and employees affected"; "due consideration to 
the narrowing of the areas of disagreement which has been 
accomplished in bargaining and mediation." Under the authori- 
ties about to be discussed these standards are fully adequate 
to save the statute from a successful challenge on the ground 
of indefiniteness, In fact, many provisions of a more gen- 
eral character have been upheld by the Supreme Court. 

For example, in Yakus v. United States, 321 U.S. 44, 
423, the Supreme Court, in an opinion by Mr, Chief Justice 
Stone, sustaining the validity of the Emergency Price Control 
Act of 1942 held that the following standards complied with 
the constitutional requirement: that the prices fixed by the 
Administrator should further the policy and conform to the 
standards prescribed by the Acts; that prices were to effectu- 
ate the declared policy of the Act to stabilize commodity 
prices so as to prevent inflation and its enumerated disrup- 
tive causes and effects; that the prices established must be 
fair and equitable and that in fixing them due consideration 
should be given to prevailing prices during a designated 
base period, Obviously, these standards were no more precise 


or definite than those involved in the instant statute. 
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In Opp Cotton Mills, Inc. v. Administrator, 312 U.S. 126, 
the Supreme Court, also in an opinion by Mr. Chief Justice 
Stone, sustained the validity of the Fair Labor Standards Act. 
It held that the following standards prescribed by the Act 
were sufficiently definite: the declared policy of the Act to 
raise minimum wages to forty cents an hour as rapidly as 
economically feasible without substantially curtailing employ- 
ment and to determine the highest minimum wage rates with 
due regard to economic and comparative conditions. 

Numerous other examples may be cited. To select but a 
few illustrative instances, the following standards have been 
held sufficient and adequate: “public interest, convenience 
or necessity," Federal Communications Commission v. RCA Commu- 
nications, Inc., 346 U.S. 86-90; "public interest," New York 
Central Securities Corporation v. United States, 287 U.S. 12, 


24; "just and reasonable rates," Federal Power Commission v. 


Hope Natural Gas Company, 320 U.S. 591, 600; “excessive profits, 


Lichter v. United States, 334 U.S. 742, 775. 

The conclusion is inescapable that the standards as de- 
fined in the enabling Act are sufficiently adequate and defi- 
nite. The statute is not vulnerable to any attack on the 
ground of unlawful delegation of power without proper stand- 
ards. The statute is clearly constitutional as being within 
the power of the Congress. In fact, this court would have 
been justified in denying the motion for the convening of a 
three-judge court on the ground that no substantial consti- 
tutional question is presented, as well as on the procedural 


ground on which it acted. 
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In the light of the foregoing discussion, the award made 
py the arbitration poard is valid; the Congress had power to 
order the arbitration; and, the board acted lawfully within 
the orbit of the authority delegated to it. 


The defendants! motions for summary judgment are granted. 


The plaintiffs! motions for summary judgment are denied. 


Counsel will submit an appropriate order. 


[s/ Alexander Holtzoff: 
United States District: Judge 


January 8, 1964. 


(Filed Jan. 10, 1964) 


ORDER 
C. A. No. 2919-63 


Plaintiffs and defendants herein having each filed mo- 
tions for summary judgment, and this Court having heard 
argument by counsel for the respective parties, and having 
considered the briefs submitted by the parties and the 
record heretofore filed in Miscellaneous No, 41-63 (which is 
a part of the record before this Court in this case by 
stipulation of the parties), and the decision of this Court 
having been filed on January 8, 1964, it is 

ORDERED , 

1. That plaintiffs' motion for summary judgment be and 
the same hereby is denied. 

2. That defendants! motions for summary judgment be and 
the same hereby are granted, and that subject to the provi- 
sions of Section 9, Fifth of the Railway Labor Act (45 U.S.C. 
8159, Fifth) judgment be entered herein in the defendants' 


favor dismissing this action. 


Dated: January 10, 1964. 


{sf Alexander Holtzoff 
mnited States District Judge 


Approved as to form: 


Lester P. Schoene 


Max Malin 


(Filed Jan, 10, 1964) 


ORDER 
C.A. No. 2921-63 


Plaintiff and defendants herein having each filed motions 
for summary judgment, and this Court having heard argument 
py counsel for the respective parties, and having considered 
the briefs submitted by the parties and the record heretofore 
filed in Miscellaneous No. 41-63 (which is a part of the 
record before this Court in this case by stipulation of the 
parties), and the decision of this Court having been filed on 
January 8, 1964, it is 

ORDERED , . 

1. That plaintiff's motion for summary judgment be and 
the same hereby is denied. 

2, That defendants! motions for summary judgment be and 
the same hereby are granted, and that subject to the provisions 
of Section 9, Fifth of the Railway Labor Act (45 U.S.C. 8159, 
Fifth) judgment be entered herein in the defendants! favor 


dismissing this action. 


Dated: January 10, 1964. 


[sf Alexander Holtzoff 
United States District Judge 


Approved as to form: 
Lester P. schoene 


ax lin 


(Pilea Jan. 10, 1964) 


NOTICE OF APPEAL 
C. A. No. 2919-63 


Notice is hereby given that Brotherhood of Locomotive 
Firemen and Enginemen, Brotherhood of Railroad Trainmen, and 
Switchmen's Union of North America, the plaintiffs in this 
action, hereby appeal to the United States Court of Appeals 


for the District of Columbia Circuit from the order granting 


defendants! motion for summary judgment, entered January 10, 


1964, 


Milton Kramer 
Attorney for Appellants 
1625 K Street, N.W. 
Washington, D.C. 20006 


January 10, 1964 


Copies to: 


Francis M. Shea, 
734 15th Street, 
Washington, D.C. 


John W, Douglas, Esq. 
Assistant Attorney General 
Department of Justice 
Washington 25, D.C. 


Max Malin, Esq. 
1250 Federal Bar Building 
Washington, D.C. 


(Filed Jan. 13, 1964) 


NOTICE OF APPEAL 
C.A. No. 2921-63 


Notice is hereby given that the Brotherhood, of Locomo- 


tive Engineers, the plaintiff in this action, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia Circuit from the order denying plaintiff's motion 
for summary judgment and granting defendants! motion for 


summary judgment, entered January 10, 1964. 


Max Malin 
Attorney for Appellant 
1250 Federal Bar Bldg. 
Washington 6, D.C. 


January 13, 1964 


Copies to: 


Francis M. Shea, Esq. 
734 15th St. N.W. 
Washington, D.C. 


John W. Douglas, Esq. 
Assistant Attorney-General 
Department of Justice 
Washington 25, D.C. 


Milton Kramer, Esq. 
1625 K St., N.W. 
Washington, D.C. 


(Filed Jan. 10, 1964) 


NOTICE OF APPEAL 
Misc. No. 41-63 


Notice is hereby given that the Brotherhood of Locomo- 
tive Firemen and Enginemen, Brotherhood of Railroad Trainmen, 
and Switchmen's Union of North America, parties to this pro- 
ceeding, hereby appeal to the United States Court of Appeals 
for the District of Columbia Circuit from the decision sus- 


taining the award of Arbitration Board No, 282, January 8, 


1964. 


Milton Kramer 
Attorney for the above- 
named Appellants 
1625 K Street, N.W. 
Washington, D.C. 20006 


January 10, 1964 


Copies tos 


Francis M, Shea, 
734 15th Street, 
Washington, D.C. 


John W. Douglas, Esq. 
Assistant Attorney General 
Department of Justice 
Washington 25, D.C. 


Max Malin, Esq. 
1250 Federal Bar Building 
Washington, D.C, 


(Filed Jan. 13, 1964) 


NOTICE OF APPEAL 
Misc. No. 41-63 


Notice is hereby given that the Brotherhood of Locomo- 
tive Engineers, party to this proceeding, hereby appeals to 
the United States Court of Appeals for the District of Colum- 
bia Circuit from the decision of January 8, 1964 sustaining 


the award of Arbitration Board No. 282. 


Max Malin 
Attorney for the, above- 
named Appellant . 
1250 Federal Bar Bldg. 
Washington 6, D.C. 


January 13, 1964 


Copies to: 


Francis M, Shea, Esq. 
734 15th Street, N.W. 
Washington, D.C. 


John W. Douglas, Esq. 
Assistant Attorney-General 
Department of Justice 
Washington 25, D.C. 


Milton Kramer, Esq. 
1625 K Street, N.W. 
Washington, D.C. 


TRANSCRIPT OF PROCEEDINGS BEFORE 
NATIONAL RAILWAY LABOR ARBITRATION 
BOARD NO, 282 


es of John J, Gahar 
mA, . . . Such were the positions of the parties on August 2, 
1963. In the words of the Secretary, 
‘This area of agreement was extended slightly 
in the discussions following August 2. ¥ 
"But the Secretary's memorandum might be misleading to any one 
unfamiliar with the circumstances involved. What I shall now have to 
say is by way of clarification and supplementation of the statements 
contained in the Secretary's memoranda. 
"Qn August 2, the Secretary transmitted to the parties the 
document included in the Secretary's papers and there marked Exhibit A. 
There was no discussion of this paper with the carriers until August 6th, 


Daily meetings were thereafter had with the Secretary or with the 


Assistant Secretary, OF with both, until August 12, when the negotiations 


collapsed. 

"During these meetings the carriers repeatedly stated that 
while they were willing to discuss the August 2 papers, these papers 
could not be accepted as @ pasis for negotiating 4 settlement of the crew 
consist issue unless they were revised to embrace the basic principles 
embodied in the Secretary's proposal of July 5. [Tr. P- 3808] 

"The carriers stated both to the Secretary and to the Assistant 


Secretary during these meetings that no consideration whatsoever would 


be given by the carriers to paragraph B-7 on page 5 of the Secretary's 
proposal of August 2, or to paragraphs C or D on pages 5 and 6. The 
carriers stated that they were willing to discuss guidelines but only 
in the context of implementing the basic principles embodied in the 
Secretary's proposal of July 45th. 

"You will observe from examining the Secretary's ‘namavende 
that most of the discussion involved the matter of guidelines. 
However, the discussion and the statements made by the parties during 
such discussions were by no means as clear cut and had aoe of the 
elements of finality that might be attributed to such discussions 
and statements on the basis of the contents of the Secretary's memoranda. 


"MR, NEITZERT: You mean without knowing what happened, 


the Secretary's memoranda, which are sort of telegraphic style, might 


be misunderstood? 

"THE WITNESS: That is right, sir. 

"By way of illustration I refer your Board to Exhibit I. With 
respect to this exhibit the Secretary stated at the bottom of page 2 
of his memorandum of September 23, 1963 that: [Tr. p. 3809] 

‘After extended negotiation meetings, 

the Carriers submitted, on August 11, a document 

covering most, but not all, of the points in 

dispute, (See Exhibit I.) The effect of this 

document would have been to make "one-and-two" 

situations reviewable in yards, and on branch 


lines and secondary main lines.' 


"Exhibit I was never discussed by the carriers with the 
Secretary. Exhibit I was prepared by the carriers, in collaboration 
with Assistant Secretary Reynolds, on August 11. The following day 
the negotiations collapsed. As far as we know, Exhibit I was never 
submitted to the unions at all. 

"The circumstances under which Exhibit I was prepared were as 
follows: 

"On August 9 at a meeting in the offices of the Department 
of Labor attended by Assistant Secretary Reynolds and representatives 
of the parties, but not by Secretary Wirtz, the Assistant Secretary 
stated that no noticeable progress was being made in our discussions 


of the August 2 papers; and he asked the carriers to prepare a document 


to be used as a basis for discussion of guidelines, which [Tr. p. 3810] 


appeared to be the only subject on which there was any possibility of 
reaching any understanding. Representatives of the carriers were 
reluctant to do this, in that we felt that any documents that we might 
prepare, regardless of its contents, might later be contents, might later 
be construed as a ‘settlement offer, and in that connection be related 
to the August 2 proposal of the Secretary. Nevertheless, on August 9, 
we stated to the Assistant Secretary that we would undertake to prepare such 
a document as soon as we had time to do so. 

"The next ‘day the Assistant Secretary was more insistent 
that the carriers prepare such a document. At that time the carriers 
informed the Assistant Secretary that we had not had an opportunity 
to give the matter consideration, but that we would attempt to comply 


with his request by preparing such a document on the following day, which 


was Sunday, August 11, The Assistant Secretary, then said that he would 
meet with the carriers and assist in the preparation of the document, 

"The Assistant Secretary did meet with the carriers at the 
Statler Hotel, on Sunday, August llth; and the document which the 
Secretary has marked as Exhibit I was [Tr. p. 3811] drafted at that time. 

"As we understood the purpose of the document, it was being 
prepared only for purposes of discussion, The Assistant Seenetary 
specifically assured us that it would not be considered a se tlement 
proposal from the carriers, and it was also specifically nAcoetecd that 
the carriers did not commit themselves to the acceptance of any of the 
provisions contained in this document as a part of any final sattlanant 
of the crew consist issue. 

"Some of the guidelines contained in this document were 
copied from the Secretary's proposal of June 19th, Other of the 
guidelines appearing in Exhibit I were copied from the Secretary's 


August 2 paper. All of the guidelines included in Exhibit I, whatever 


their source, were guidelines with respect to which the Assistant 


Secretary and the carriers agreed that there was substantial probability 
that an understanding as to the principles involved could be reached 
between the carriers and the representatives of the organizations. 

"As I have previously stated, the document was never presented 
by the carriers to the Secretary or to the unions, and it was never 
disuessed by the carriers either with [Tr. p. 3812] Secretary Wirtz or 
with representatives of the unions, As far as we know, no use Wntoovee 


was ever made of this document." [Ir. p. 3813] 


% * * * 

"THE WITNESS: Thank you, sir. With respect to Mr. Wilmarth's 
inquiry concerning the paragraph B-3 of our paper of August 11, in 
addition to what I have already said I would like to more specifically 
say with reference to subparagraph 3 and the suggestion that the appli- 
cation of the provisions of paragraphs 4 and 5 on other than branch 
lines and secondary main lines in road service would de limited to crew 
consists other than one and two situations. 

"The Carriers, when this document was prepared, indicated to 
Assistant Secretary Reynolds, that we would be willing to discuss that 
suggestion without committing ourselves that it would be acceptable to 
us, upon the understanding that whatever we did accept would depend 
entirely upon the length of the interim period and the Organizations’ 
acceptance of final and binding arbitration under the provisions of a 
revised paragraph (c) which would establish the permanent future 
arrangement for determining the consist of all crews in all classes 
of road service -- road and yard service. 


"It was our thought that if the interim period was fairly 


limited, the parties might be fully occupied in disposing of [Tr. p. 3850] 


erew consist questions in yard service, and on branch lines and secondary 
lines, and other than one and two main line situations, and that under 
such circumstances, consideration might be given by the Carriers to 
postponing the handling of one and two situations on main lines for 
final determination through arbitration under paragraph (c) as revised." 


{fr. p. 3851} 


"Q All right, Mr. Gaherin, it is your opinion that you were 


not exempting the one and two crew consist in yards from the provi- 


sions set forth in paragraph B-3 of the August 11 document? 
"A It is not my opinion. It is my positive statement that 
we were never exempting under any circumstances one and two yard 


situations in challenge." [Tr. p. 3883] 


(Transcript of Proceedings before National Railway Labor Arbitra- 
tion Board No. 282, November 2, 1963.) 


“CHATRMAN SEWARD: I would like to ask counsel, noting 
(Tr. 4868) that in the course of this proceeding each of 
you have made various objections to admissions of evidence 
or rulings of this Board, I would like to ask whether you 
would be willing to stipulate that aside from such objec- 
tions which you have noted, you consider on pehalf of your 
elients that this hearing has been fair and proper and that 
the rights of your clients have been respected? 

"wR, SCHOENE: I would so stipulate on behalf of the 
Brotherhood of Locomotive Engineers and Brotherhood of 
Locomotive Firemen and Enginemen and Brotherhood of Railroad 


Trainmen. 


"wR, WILLMARTH: I would so stipulate on behalf of the 


Order of Railway Conductors and Brakemen. 

"wR, LEIBIK: I would so stipulate on behalf of the 
Switchmen's Union. 

"wR. NEITZERT: I would so stipulate on behalf of the 
Carriers, and I should like to add that I and my co-counsel 
and my witnesses deeply appreciate the patience and cour- 


tesies that you have shown us throughout this entire hearing. 


"Tt has been a privilege to work before you and I 
certainly have no complaint about any way in which you 
have conducted these proceedings. I am impressed with 
the ability of all of (Tr. 4869) the public members of 
your Board in this connection. 

"CHATRMAN SEWARD: Thank you very much. 

"MR, SCHOENE: Now we have a firm agreement. 

"wR, WILMARTH: We will join in that. 

"MR. SCHOENE: I want to join in the sentiments ex- 
pressed by Mr. Neitzert with respect to the courtesy of 
the Board. 

"CHAIRMAN SEWARD: ‘Thank you. 


“Mme Board expresses appreciation for all cou *tesies 


you have extended to us. 


"Subject to our right to reopen, this proceeding 18 
closed." (Tr. 4870) 


(Carriers! EXHIBIT 71 before National Railway Labor 
proaie ay 1en Board No. 282, dated October 23, 1963, 
po. 4-5. 


Submitted by Secretary Wirtz 
on Thursday, August 15, 1963 
* * * 


I suggest to the parties that they agree to submit the 
two key issues -- the "fireman (helper) issue," and the “crew con- 
sist issue" to a Board of Determination, whose determination will 
be final and binding. I suggest that this be a six-man board, two 
members to be selected by the carriers, two to be selected by the 
labor organizations, and two to be appointed by the President. 

I suggest that this board be authorized and directed by 
the parties to issue its decision on these issues at the earliest 
practicable date, and in any event within ninety days; and that it 
be agreed that the other issues will be taken up by the parties 
immediately upon receipt of this award, with the expectation that 
a final settlement of all disputed issues will be arrived at by 
December 15, 1963. If difficulty arises in this connection I shall 
have the appropriate agencies of the Government make recommendations 
to the parties for the expeditious settlement of any remaining dis- 
puted issues. 

* * * 

It is hereby agreed to submit the following issues to 
arbitration: 

Ls The issue arising from the Carriers! Notice of 


November 2, 1959, identified in that Notice as 


“Use of Firemen (Helpers) on Other than Steam 
Power," and from the Organizations' Notice ‘of 
September 7, 1960, identified in that Notice as 
"Minimum Safe Crew Consist," insofar as this 
reference is to engine service crews. 

The issue arising from the Carriers! Notice of 
November 2, 1959, identified in that Notice as 
"Consist of Road and Yard Crews," and from the 
Organizations! Notice of September 7, 1960, 
identified in that Notice as "minimum Safe Crew 


Consist;" with the understanding that this issue 


relates to other than engine crew. 
The arbitration award will be accepted as final and binding. 
The Arbitration Board will provide in its award the period for which 
the award will be controlling. An award subscribed to by a majority 
of the board shall constitute an award of the Board. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether in providing for the selective elimi- 
nation of jobs of assistants to locomotive engineers, on 
the basis of the effect of such elimination on the adequacy 
of service and the safety and burden of work of the Bematne 
ing employees, notably the locomotive engineers, the Board 
could validly redelegate to the carriers, severaliy, all 
questions of the interpretation and application of safety 
and adequacy of service and the burden of work, subject to 
no clarification, instructions, or check other than 4 power 
of limited veto, based likewise on uninstructed and unchecked 
judgment of the effect of job elimination on the adequacy 
of service and the safety and burden of work on remaining 
employees, said limited veto to be exercised by the local 
chairmen, severally, of an organization not representing 
remaining employees and to the total exclusion of the 
certified bargaining representatives of remaining duslevesss 
notably the locomotive engineers, whose safety and work 


burden are directly involved in the selection of jobs of 


assistant to locomotive engineers which are to be eliminated. 


2. Whether the Board in its award usurped legisla~. 
tive functions, or alternatively, whether the Congress 
invalidly delegated legislative power to it. 

3. Whether the lower court's appraisal of the public 


interest to be served was erroneous and prejudicial. | 
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I. The award is not valid in that it is not the prod- 
uct of the statutory standards and in that it 
attempts an illegal re-delegation of statutory 
responsibility and authority which flagrantly inter- 
feres with the right of locomotive engineers to 
bargain collectively through the representative of 
their OWN CHOOSING ceecececerccccccecccsenscssseorcsseveres 


A. Re-delegation of statutory authority by this 
Board was not authOrized esecceecceceeescvcccessoerves 
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re-delegate its authority coccesccecccccceccssccsrvncs 


The Board nevertheless did re-delegate its 


AUTHOLIty ceoccceccecccsccccccnccssescesenccersssserers 


The Board provided no assistance and no check 
to the parties receiving its re-delegated 


AULHOTIty oocceccceasccecvccccvccencssscvcrccevrssreees 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appeal in Case No. 18,334 is from an order 
denying Plaintiff's motion for summary judgment and grant- 


ing Defendants' motions for summary judgment and dismissing 


32%: 
Plaintiff's action, entered on January 10, 1964 (JA 5). 
Notice of appeal was filed on January 13, 1964 (JA 5). 
The appeal in Case No. 18,333 is from an opinion erente 
ing motion of Defendants for summary judgment and denying 
motion of Plaintiff for summary judgment (JA.7), said 
opinion constituting a decision within the meaning of 
Section 9 of the Railway Labor Act, 45 U.S.C. § 159. 
Notice of appeal was filed on January 13, 1964 (JA 7). 
The jurisdiction of this Court rests on 28 U.S.C. 


§ 1291. 


STATEMENT OF THE CASE 


Under Public Law 88-108, 88th Congress, S. J. 


Res, 102, approved August 28, 1963, 77 Stat. 132, pro- 
vision was made for the settlement of a labor dispute 
between almost all of the nation's major railroads ina 

the five railroad operating brotherhoods (JA 5). The 
Brotherhood of Locomotive Engineers (BLE), Plaintiff, below 
and Appellant here, is one of the five operating brother- 
hoods. Section 2 of the Joint Resolution provided for the 
establishment of an arbitration board which, under Section 
3, was to make an award constituting a complete and final 
disposition of the residual matters in the manning disputes 
resulting from the carriers' notices of November 2, 1959 


and the organizations' notices of September 7, 1960. 


Bie 

These notices put into controversy, inter alia, the 
question of the use of firemen-helpers (assistants to 
locomotive engineers) and the consist of road and yard 
crews. The arbitration, restricted to these issues, was 
compulsory. The Joint Resolution provided directions to 
the Board as to its functions and the criteria to be en- 
ployed by the Board in arriving at its decision (Sections 
3 and 7({a) of the Joint Resolution). 

On November 26, 1963 Arbitration Board No. 282, 
appointed pursuant to the Joint Resolution, issued its 
award (JA 5, 8 et seq.). Under the provisions of Section 9, 


Third of the Railway Labor Act (45 U.S.C. 8 159) and in 


further reliance on the Declaratory Judgments Act (28 U.S.C. 
$g2201 et seq.), an Act conferring jurisdiction in cases 
arising under statutes regulating commerce (28 U.S.C. 8 1337), 
and the Constitution of the United States, a petition and 
complaint were filed in the court below on December 3, 1963 
seeking impeachment and vacation of the award, a declaratory 
judgment and injunction against the carrier parties to the 
dispute and the Board (JA 3,271.Pet seq.). On December 18, 
1963 the lower court granted the unopposed motion of the 


United States to intervene as a Defendant (JA 3). 


In accordance with agreed-upon procedure, Plaintiff 


filed a pre-trial brief on December 23, 1963, Defendants 


filed memoranda on December 30, 1963 (JA 4). Cross-motions 


-4- 


for summary judgment were then filed on January 2, 1964 


and a hearing on the motions was held in the District 

Court on the same day (JA 4). The decision of the 

District Court was announced in an opinion by Judge Holtzoff 
on January 8, 1964 and an order was entered on January 10, 
1964 (JA 5) denying the motion of Plaintiff and granting 
those of the Defendants. 


This case was heard simultaneously with the case 


of the Brotherhood of Locomotive Firemen and Enginemen, 
et al. v. Chicago, Burlington and Quincy Railroad Co., 
No. 18,334. 

The court below in sustaining the award of the 
Arbitration Board concluded that it conformed and confined 
itself to the statutory prescription, that it raised: no 
substantial constitutional question, and that it was. 
meritorious in terms of public policy. This appeal 
asserts that the lower court committed reversible error 
in adopting these conclusions. 

A. Events Through the Enactment 
of the Joint Resolution 

Notices were issued by the carriers on November 2, 
1959 pursuant to Section 6 of the Railway Labor Act (45 
U.S.C. § 156) proposing changes in manning, assignments, 
work and compensation rules, including 4 proposal to elimi- 
nate all existing agreements, rules, regulations, interpre- 


tations and practices relating to the employment or use of 


-5- 

firemen-helpers (assistants to locomotive engineers) in 
freight and yard service and instead to give management 

the unrestricted right to determine when and if a fireman 
should be used in freight and yard service (JA 39; the text 
of the notices is available in Appendix B of House of 
Representatives Document No. 144, 88th Congress, First 
Session). Counterproposals were submitted by the labor 
organizations on September 7, 1960 covering improvements 

in compensation for night work shift differentials and 
other improvements in the wage structure, and proposing 
also the establishment of national rules and agreements 
providing for a minimum safe crew consist, including a 
erew consisting of not less than one engineer and one fire- 


man-helper in all classes of engine service (JA 40; the 


text is available in House Document No. 144, supra). 


Appellant received the November 2, 1959 notice pertaining 
to firemen-helpers and served the September 7, 1960 notices 
pertaining to minimum safe crew consist. 

A commission was appointed pursuant to agreement 
among the parties in October, 1960, to inquire into the 
dispute and to report its findings and recommendations. 
This commission, known as the Presidential Railroad Com- 
mission (PRC) was nonstatutory, was given no standards 
or policy to pursue and its recommendations were non- 
binding (JA 40-41). There is considerable dispute con- 


cerning the character of the PRC's operation, For example 


bie 
the court below credits the PRC with a thorough study of 
the difficulties between the parties (JA 371). On the 
other hand, representatives of the labor organizations, 
including the National Rules Committee of the Appellant, 
the chairman of which served as a member of the Presidential 
Railroad Commission, take a much different view, stating: 
"The Presidential Railroad Commission 
which had the opportunity to engage in 
authentic studies of job content and of, 
operating consequences of changes in 
manning and of changes in employment ; 
benefits, contented itself with sterile | 
adversary proceedings and an unsyste- 
matic, unprofessional appraisal." (JA 160) 


The PRC failed in its purpose of finding a basis for 


settlement, its recommendations for the most part being un- 


acceptable to the labor organizations (JA 41). 

Following a Supreme Court decision in Srotherheda of 
Locomotive Engineers v. Baltimore and Ohio Railroad, 237 U.S. 
284 (1963), relegating the disputants to self-help, the 
President,on April 3, 1963, appointed Emergency Boand No, 154 
under the provisions of Section 10 of the Railway ines Act 
(45 U.S.C. 8 160) (JA 41,42). This Board issued a report and 
recommendations which were "accepted" by the carriers (JA 43, 
133) and were favorably received by the labor organizations 
as "a useful tool in the search for a fair and suitable 
settlement." (JA 42, 149, 158, 162) 

An attempt to implement the report and eusonnenier 


tions of Emergency Board No. 154 was made by the Secretary 


as 


of Labor on July 5, 1963 (JA 150 et seq.). The carriers 


accepted the Secretary's proposal (JA 133). The Appellant 
accepted the major portion of the proposal, dealing with 
the establishment of standards of safety and undue burden 
to govern the maintaining or eliminating of firemen-helper 
jobs; the sequence in which various categories of firemen- 
helper jobs were to be placed under the established 
standards; and provisions for the protection of individual 
employee job equities (JA 153, 155). However, Appellant 
and other labor organizations rejected other parts of the 
proposal. Unsuccessful attempts were then made to have 
the matter referred to voluntary arbitration with no restric- 
tions on the discretion of the arbitrators (JA 43). On 
July 19, 1963, a report was issued by a special committee 
of the President's Advisory Committee on Labor-Management 
Policy, appointed solely to report on the railroad rules 
dispute. With respect to the fireman-helper issue, the 
report reported, inter alia: 

"In the post-Emergency Board negotia- 

tions, the brotherhoods made an offer 

to agree to a reduction in certain 

categories of jobs (on an attrition 

basis), which they estimated would in- 

elude 5,500 such jobs of the approxi- 

mately 32,000 firemen jobs in freight 

and yard service. The carriers reject- 

ed this offer for various reasons, among 

them that the conditions attached to it 

would reduce the number of jobs actual- 

ly affected to only a few hundred." 


(H.R. Document No. 142, 88th Cong. lst 
Sess., p. 14) 
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Plaintiff and the other labor organizations repre- 
senting engine service employees informed the Secretary of 
Labor on July 21, 1963 and July 28, 1963 of their willing- 
ness to overcome this objection by appropriate undertakings 
to assure the attainment of the number of jobs offered in 
reductions (JA 167, 169). 

On July 22, 1963, the President, in a special mes- 
sage to Congress, recommended legislation giving the Inter- 
state Commerce Commission authority to rule on the various 
matters in dispute. Hearings were begun immediately on 


this proposed legislation by the Senate Committee on Commerce 


and the House Committee on Interstate and Foreign Commerce. 


The legislation which emerged on August 28, 1963 as Public 
Law 88-108 differed in a number of important respects from 
the legislation recommended by the President and, in parti- 
cular, provided for an ad hoc board instead of the IC to 
administer the Joint Resolution, eliminated requirements 
for considering the reports of the Presidential Railroad 
Commission and Emergency Board No. 154, and added standards 
to be followed in arriving at a decision. (Compare the joint 
resolution recommended by the President on July 22, 1963, 
as quoted in House Document 142, 88th Congress, lst Sess., 
with Public Law 88-108). 

A central position was assigned to the matters 
associated with the efforts of the Secretary of Labor in 


connection with his August 2, 1963 proposal to the parties 


-9- 
and the ensuing negotiations and mediation. The Secre- 


tary's proposal was based largely on the well-received 


recommendations of Emergency Board 154 (JA 135). 


B. Events Through the Issuance of the Award 


1. The August 2nd Documents 
of the Secretary of Labor 


The matters concerning the Secretary of Labor's 
efforts of August 2, 1963 and the period immediately 
thereafter are summarized in the memoranda of the Secretary 
of Labor of September 23, 1963 and attachments thereto, ap- 
pearing at JA 133 et seq., and at JA 225 et seq. The 
Secretary's memoranda and attachments were submitted to 
the parties and to Arbitration Board No. 282 pursuant to 
Section 3 of the Joint Resolution (JA 44). These papers 
constitute the basic documents of record concerning the 
central matters referred to in the sixth Whereas clause 
of Section 1 of the Joint Resolution and in Sections 3 and 
7(a) of the Joint Resolution. They will be referred to here- 
in in connection with the question of whether there were any 
matters on which the parties had been in agreement and on 
questions concerning matters in tentative agreement and 
areas of disagreement which had been narrowed during bar- 
gaining and mediation. These questions relate to the ulti- 
mate question of whether the Board in making its award ad- 
hered to and implemented the statutory scheme for the 


resolution of the dispute. 


2. The Final Attempt At 
Voluntary Arbitration 


The Joint Resolution in its seventh Whereas clause 
refers to a conditional acceptance by the parties of the 
Secretary of Labor's suggestion concerning the resolution 
of the dispute between them by binding arbitration on a 
voluntary basis. Mention is also made of this matter at 
JA 45 (in the opinion of the neutral members of Arbitration 
Board No. 282).. The circumstances of this conditional ac- 
ceptance which failed to materialize in agreement for the 
arbitration of the dispute were never before iabiduetion 


Board No. 282. In the court below, Plaintiff offered to 


furnish evidence that the proposed voluntary arbitration 


was based on the provisions of the Secretary of Labor's 
proposed settlement of August 2, 1963 (Plaintiff's Reply 
to Defendants! Memoranda, pages 11 et seq). This matter 
was not pursued by the Defendants and was not referred to 
in the opinion of the court below. 
3. The Proceedings 
Before The Board 

The Board held 29 days of hearings (JA 47). Half 
of this time was devoted to each of the two major issues, 
Appellant participated in the first half of the hearings 
and shared time with other representatives of labor, The 
total time allotted to the labor organizations in connec- 


tion with the firemen-helper issue was 30 hours, from which 


-ll- 
there was deducted "board time", time for cross examina- 
tion, as well as time for recess periods. 

The Board did not direct or restrict the course of 
the hearings and permitted voluminous materials to be 
entered, much of which was in exhibit form incorporated 
into the transcript by reference. Objections to the 
relevancy and volume of materials admitted were made by 
counsel for Appellant and counsel for other labor organiza- 
tions (e.g. Board Transcript, pp. 1322, 1324, 1343). 

The proceedings were entirely adversary and the only 
investigation made by the Board independently was a single 
inspection trip'to a single city for the stipulated purpose 
of giving the neutral members of the Board some visual 
impressions to help them understand the evidence which was 


being given to them in the proceedings (JA 47, Bd. Tr. 1078 


et seq.). 


At the end of the hearing the neutral members were 


obliged to state, in their Opinion: 


"In approaching our task we have been 
fully aware of the handicaps imposed 
upon us not only by our relatively un- 
familiarity with the complex problems 
of railroad operation but also by the 
narrow time limits within which we have 
been compelled by the Joint Resolution 
to complete our work. We have had to 
base our judgments entirely upon the 
evidence and arguments presented to us 
py the parties in the formal context of 
adversary proceedings. Our brief person- 
al ‘inspection of a few representative 
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types of diesel switching operations 
permitted us only to gain a better 
understanding of what the parties 
were telling us. These difficulties, 
however, only underscore the gravity 
and importance of our task; they cannot 
relieve us of our obligations." (JA: 3) 

No provision was made for the filing of briefs or 
for oral arguments. No opportunity was afforded 
Plaintiff to ascertain the nature of the proposed award 
or comment thereon prior to its issuance to the public. 
4. Features of the Award 


(Firemen-Helper Issue) 


The award delegated to the carriers, severally, the 


task of determining which firemen-helper jobs might be 


terminated by them on the basis of their own appraisal, 
in each seniority district, of the elements of adequacy 
and safety of service and burden of work of the remain- 
ing employees. These carrier determinations were nade 
subject only to a veto of up to 10 percent of the total 
number of firemen-helper jobs, said veto to be exercised 
by the local chairman of the firemen-helpers who is to 
take into account the same criteria, The representatives 
of the remaining employees, the locomotive engineers, 
may not protest working conditions resulting from ithe 
selections made by the carriers and the local chairman 
representing the firemen-helpers,. No clarifying : 


interpretation is provided in the award, The scheme 
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provided by the award was never discussed in mediation 
or negotiations and was not the subject of any evidence 
presented to the Board. It is not related to any of 
the criteria provided by Section 3(a) of the Joint 
Resolution. 

With respect to job protection, an ancilliary area 
of dispute, not mentioned in either the carriers' or 
the employee organizations' Section 6 notices of November 
2, 1959 and September 7, 1960, respectively, the award 
parallels in some respects the matters on which the 
parties had come to agreement or were in tentative agree- 
ment; in other respects, however, the award adopts 
provisions substantially different from and inferior to 
those which were available by reason of agreement during 
the course of negotiations and mediation. The term of 


the award is 2 years. 


STATUTES INVOLVED 


The principal statutes involved are Public Law 88-108, 


88th Congress, S. J. Res. 102, August 28, 1963, 77 Stat. 


132, and the Railway Labor Act, 45 U.S,C. Chapt. .8. 
Sections 2 and 3 of the Joint Resolution provide 
as .follows: 
Sec. 2."There is hereby established an arbitration 
board to consist of seven meMbers. The 


representatives of the carrier and organi- 
gation parties to the aforesaid dispute are 
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hereby directed, respectively, within five 
days after the enactment hereof each to 
name two persons to serve as members of 
such arbitration baard., The four members 
thus chosen shall select three additional 
members. The seven members shall then 
elect a chairman. If the members chosen : 
by the parties shall fail to name one or. 
more of the additional three members within 
ten days, such additional members shall be 
named by the President. If either party 
fails to name a member or members to the | 
arbitration board within the five days 
provided, the President shall name such 
member or members in lieu of such party 

and shall also name the additional members, 
all within ten days after the date of 
enactment of this joint resolution. Not- 
withstanding any other provision of law, 
the National Mediation Board is authorized 
and directed: (1) to compensate the arbi- 
trators not named by the parties at a rate 
not in excess of $100 for each day together 
with necessary travel and subsistence 
expenses, and (2) to provide such services 
and facilities as may be necessary and | 
appropriate in carrying out the purposes” 

of this joint resolution. 


Sec .3. "Promptly upon the completion of the 
naming of the arbitration board the Secretary 
of Labor shall furnish to the Board and to 
the parties to the dispute copies of his, 
statement to the parties of August 2, 1963, 
and the papers therewith submitted to the 
parties, together with memorandums and such 
other data as the board may request setting 
forth the matters with respect to which the 
parties were in tentative agreement and the 
extent of disagreement with respect to matters 
on which the parties were not in tentative 
agreement, The arbitration board shall make 
a decision, pursuant to the procedure! herein- 
after set forth, as to what disposit“’ cn shall be 
made of those portions of the carriers’ notices 
of November 2, 1959, identified as "Use of Firemen 
(Helpers) on Other Than Steam Power" and"Consist 
of Road and Yard Crews" and that portion of the 
organizations! notices of September..7, 1960, 
identified as "Minimum Safe Crew Consist" and 
implementing proposals pertaining thereto. The 
arbitration board shall incorporate in such 
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decision any matters on which it finds 

the parties were in agreement, shall 
resolve the matters on which the parties 
were not in agreement, and shall, in 
making its award, give due consideration 
to those matters on which the parties were 
in tentative agreement. Such award shall 
be binding on both the carrier and organi- 
zation parties to the dispute and shall 
constitute a complete and final disposition 
of the aforesaid issues covered by the 
decision of the board of arbitration." 


Section 7(a) of the Joint Resolution provides as 


follows: 


"In making any award under this joint 
resolution the arbitration board established 
under section 2 shall give due consideration 
to the effect of the proposed award upon ade- 
quate and safe transportation service to the 
public and upon the interests of the carrier 
and employees affected, giving due consider- 
ation to the narrowing of the areas of dis- 
agreement which has been accomplished in 
bargaining and mediation." 


Section 4 of the Joint Resolution provides as follows: 


"Po the extent not inconsistent with this joint 
resolution the arbitration shall be conducted 
pursuant to sections 7 and 8 of the Railway 
Labor Act, the board's award shall be made 

and filed as provided in said sections and 
shall be subject to section 9 of said Act. 

The ‘United States District Court for the 
District of Columbia is hereby designated as 
the court in which the award is to be filed, 
and the arbitration board shall report to the 
National Mediation Board in the same manner 

as arbitration boards functioning pursuant to 
the Railway Labor Act. The award shall 
continue in force for such period as the 
arbitration board shall determine in its award, 
but not to exceed two years from the date the 
award takes effect, unless parties agree 
otherwise." 


Section 7 Third (b) of the Railway Labor Act provides 
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as follows: 


"The board of arbitration shall orgar ‘ze 
and select its own chairman and make all 
necessary rules for conducting its hear- 
ings, Provided, however, that the board of 
arbitration shall be bound to give the | 
parties to the controversy a full and fair 
hearing, which shall include an opportunity 
to present evidence in support of their 
claims, and an opportunity to present their 
ease in person, by counsel, or by other 
representatives as they may respectively 
elect." 


Section 7 Third (h) of Railway Labor Act provides: 


"All testimony before said board shall be 
given under oath or affirmation, and any 
member of the board shall have the power 

+o administer oaths or affirmations. The 
board of arbitration, or any member thereof, 
shall have the power to require the attend- 
ance of witnesses and the production of: such 
books, papers, contracts, agreements, and 
documents as may be deemed by the board: of 
arbitration material to a just determination 


of the matters submitted to its arbitration 
" : 


Section 8(e) of the Railway Labor Act provides: 


"The agreement to arbitrate-- 

* * * 
"(e) Shall state specifically the questions 
to be submitted to the said board for 
decision; and that, in its award or awards, 
the said board shall confine itself strictly 
to decisions as to the questions so specif- 
ically submitted to it;" 


Section 8(1) of the Railway Labor Act provides: 


"The agreement to arbitrate-- 


"(1) Shall provide that the award, when so 
filed, shall be final and conclusive upon 
the parties as to the facts determined ‘by 
said award and as to the merits of the 
controversy decided;" 
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Section 9 of the Railway Labor Act provides in 
part: 


"Third, Such petition for the impeachment 
or contesting of any award so filed shall 
be entertained by the court only on one or 
more of the following grounds: 


(a) That the award plainly does not con- 
form to the substantive requirements laid 
down by this Act for such awards, or that 
the proceedings were not substantially in 
conformity with this Act; 

(bd) that the award does not conform, nor 
confine itself, to the stipulations of the 
agreement to arbitrate; 

.e. Provided further, that an award 
contested as herein provided shall be 
construed liberally by the court, with a 
view to favoring its validity, and that no 
award shall be set aside for trivial irregu- 
larity or clerical error, going only to form 
and not to substance. 

Fourth. If the court shall determine that a 
part of the award is invalid on some ground 
or grounds designated in this section as a 
ground of invalidity, but shall determine 
that a part of the award is valid, the court 
shall set aside the entire award. Provided, 
however, that, if the parties shall agree 
thereto, and if such valid and invalid parts 
are separable, the court shall set aside the 
invalid part, and order judgment to stand as 
to the valid part. 

Fifth, At the expiration of ten days from 
the decision of the district court upon the 
petition filed as aforesaid, final judgment 
shall be entered in accordance with said 
decision, unless during said ten days either 
party shall appeal therefrom to the eircuit 
court of appeals. In such case only such 
portion of the record shall be transnitted 

to the appellate court as is necessary to the 
proper understanding and consideration of the 
questions of law presented by said petition 
and to be decided. 

Sixth. The determination of said circuit 
court of appeals upon said questions shall be 
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final, and being certified by the clerk 
thereof to said district court, judgment 
pursuant thereto shall thereupon be entered 
by said district court. 

Seventh. If the petitioner's contentions are 
finally sustained, judgment shall be entered 
setting aside the award in whole, of if the 
parties so agree, in part; but in such case 
the parties may agree upon a judgment to be 
entered disposing of the subject matter of 
the controversy, which judgment when entered 
shall have the same force and effect as 
judgment entered upon an award, 
Eighth. Nothing in this Act shall be con- 
strued to require an individual employee to 
render labor or service without his consent, 
nor shall anything in this Act be construed 
to make the quitting of his labor or service 
by any individual employee an illegal act; 
nor shall any court issue any process to 
compel the performance by an individual 
employee of such labor or service, without 
his consent." 


Section 12 of the Railway Labor Act provides as 
follows: 
"There is hereby authorized to be appropriated 
such sums as may be necessary for expenditure 


by the Mediation Board in carrying out phe 
provisions of this Act." 


STATEMENT OF POINTS 
1. In providing for the selective elimination of 
jobs of assistants to locomotive engineers, the board 
could not validly re-delegate to private parties, whose 
interests conflict with the interests of the Appellant, 
the Board's obligations to interpret and apply the 


statutory tests provided in Section 7(a) of the Joint 


Resolution and could not validly exclude the Appellant 
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from participation in the selection of jobs for elimina- 
tion and from the benefits of the application of the 
statutory criteria set forth in Section 3 of the Joint 
Resolution. 

2. In rendering an award which ignores the statutory 
injunction to prefer, preserve and utilize the fruits of 
collective bargaining in the resolution of the dispute 
between the parties and in embarking instead on an un- 
chartered course solely of its own invention, the Board 
usurped legislative functions, or, alternatively, its 
statutory charter is so vague and unrestraining as to 
constitute an invalid delegation of legislative power. 

3. The lower court committed prejudicial and 
reversible error in supporting the award on the basis 
of unwarranted conclusions of public policy in conflict 


with the governing policy expressed by Congress. 


SUMMARY OF ARGUMENT 


I, A,B,C. The Board was not empowered to re-delegate 
its statutory authority to the carriers, severally, and 
to provide for a review in the form of a very limited 


veto by the local chairman of a labor organization other 


than the Appellant. The doctrine of delegata potestas 


potest delegari is particularly applicable in this 


instance. The Board itself recognized that it could not 
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validly re-delegate its authority, but Revertietesd that 
it did so in its award, 

D, E. In re-delegating public functions to private 
parties the Board provided no conceptual Saatedanes and 
no check on the performance of the private parties from 
the point of view of the public and of other employees. 
The delegation is all the more unsupportable in view of 
the adverse relationship it has with the dominant concern 
of the statute to give due consideration to the narrowing 
of the areas of disagreement which had been accomplished 
in collective bargaining. 

F, G, H. The award ignores patent conflicts of 
interest engendered in the re-delegation of public con- 
cerns to private parties and these conflicts of interest 
operate to deprive Appellant of basic rights without due 


process of law, 


II. A, B. The statutory interpretation of the Board's 


obligation under Section 3 was erroneously viewed by the 
lower court. Its interpretation of the meaning of the 
term "agreement" renders nugatory a principal p.tovision 
of the Joint Resolution, 

C, D. The Board and the District Court erroneously 
ignored the central role of the Secretary of Labor, from 
whom the Congress obtained its understanding concerning 


the existence of matters of agreement and the like, 


-21- 

E. It was impeachable error for the Board to fail 
to incorporate in its award matters on which it found 
the parties to have been in agreement. 

F, G. The Board committed impeachable error in 
the manner in which it utilized and was persuaded by 
the report of the PRC. It also committed a gross and 
prejudicial error in relying on 4 nonexistent conclusion 
of Emergency Board No. 154. 

H. The Board's administration of its responsibilities 
raises grave Constitutional questions. 

III. The District Court committed error in support- 
ing the award on the basis of conclusions of public 


policy incompatible with the policy expressed by Congress. 


ARGUMENT 


I. THE AWARD IS NOT VALID IN THAT IT IS NOT THE 
PRODUCT’ OF THE STATUTORY STANDARDS AND IN THAT 
IT ATTEMPTS AN ILLEGAL RE-DELEGATION OF STATUTORY 
RESPONSIBILITY AND AUTHORITY WHICH FLAGRANTLY 
INTERFERES WITH THE RIGHT OF LOCOMOTIVE ENGINEERS 
TO BARGAIN COLLECTIVELY THROUGH THE REPRESENTATIVE 
OF THEIR OWN CHOOSING. 


e Re-delegation of statutory authority 
by this Board was not authorized 


Delegata potestas non potest delegari. That a power 


eonferred upon an agent because of his fitness and the 


confidence reposed in him cannot be delegated by him to 


another is a general and admitted rule. Locke's Appeal, 
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72 Pa. 491 (1873), 13 Am Rep. 716. Arbitrators cannot 


delegate their powers, They are selected by parties 
who have placed particular confidence in their personal 
judgment, discretion, and utility, and it would be a 
palpable injustice if they were permitted to delegate. 
their responsibility and power to others, Dulien Steel 
Products, Inc. v. The Ogeka, 147 F. Supp. 167 (D. Cc. 
Wash,); Southern New England R. Corp. v. Marsch, 45 F.: 
2a 766 (C.A. 1, 1931); see also annotation on same 
subject in 110 ALR 142. 

This doctrine has been so severly applied on 
occasion that the Wage and Hour Administrator has been 
denied the authority to delegate the power of subpoena to 
his Regional Directors. Cudahy Packing Co. Vv. Holland, | 
315 U.S. 357, 62 S. Ct. 651, 86 L ed 895 (1942). 

It is more than a presumption that by the provision 
in Section 2 of Public Law 88-108, providing for the 
naming of the three neutral members of the Compulsory 
Arbitration Board by the parties themselves, or, failing 
that, by the President of the United States, Congress 
contemplated that the functions entrusted by it to the 
Board would be carried out by responsible individuals 
of unquestioned character, and insofar as the public: 
members are concerned, of unquestioned neutrality. It 
is .farfetched to presume that Congress, or the parties, 


or the President of the United States, would turn 
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important matters comprehended in the statutory pre- 
scription for the resolution of the nationwide work 
rules dispute, +o some thousands of unknown individuals 


utilizing standards of their own making and subject to 


no check by any public authority. This is a delegation 


with a vengeance and this is a delegation as embodied 
in the award of Arbitration Board No. 282. 


B. The Board recognized that it could not 
validly re-delegate its authority 


The Board stated in its Opinion (JA 61-62): 


"The Joint Resolution, although providing 
the means for finally disposing of the 
principle issues in this long-standing 
dispute, also introduced two additional 
complications. The first is the require- 
ment that the award 'shall constitute a 
complete and final disposition! of the 
issues submitted to the Board, That 
statement means, among other things, 

that the Board cannot delegate to any 
other body the power finally to deter- 
mine any of the matters in dispute except 
in accordance with relatively restricted 
and precise standards. 

In our opinion sufficient knowledge 
upon which to base such standards could be 
obtained only by first-hand observations 
on the property of each of the carriers 
involved in this case. In this respect 
the fireman issue differs markedly from 
the crew consist issue, as to which the 
parties themselves developed twenty de- 
tailed guidelines for resolving disputes 
over the manning of train crews. Con- 
versely, on the basis of the record on the 
fireman issue the Board would be hard put 
to prescribe standards more definite than 
thosé of avoiding safety hazards and the 
imposition of undue burden on remaining 
erew'members, and insuring adequate and 
safe public transportation, It is doubt- 
ful whether a referral by this Board of 
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cases in which the need for a fireman is 
disputed to a subsidiary board or boards, 
with instructions to resolve such disputes 
on the basis of the general standards just 
mentioned, would satisfy the statutory : 
command that the Board's own award must 
constitute a ‘complete and final disposi- 
tion! of the issues." 


Cc. The Board nevertheless did 
re-delegate its authority 


Having abdicated its own responsibility to give, 
meaning, content, and application to the Congressional 
intent expressed in Section 7(a) of the Joint Resolution, 
Arbitration Board No. 282 chose instead to re-delegate 
its obligations and authority to private parties. 
Section II B (1) of the award (JA 12) provides: 


"Bach carrier shall have the right to give 

to each local chairman of the organization 
representing firemen 

fireman (helper) seniority district, 

of pool and regularly assigned freight engine 
crews, and a list of regularly assigned yard 
engine crews. The two lists shall include 
those engine crews which in the carrier's 
judgment, based upon considerations of safety, 
undue work burden, and adequate and safe _ 
transportation service to the public, do not 
require the services of a fireman (helper) ." 
(Emphasis supplied) 


The only other voice to be heard in the matter is 


the "local chairman" of the organization representing 


firemen-helpers in each fireman-helper seniority district, 
who is given the right "based upon considerations of 
safety, undue work burden and adequate and safe trans- 


portation service to the public,"to designate the engine 
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important matters comprehended in the statutory pre- 
scription for the resolution of the nationwide work 


rules dispute, to some thousands of unknown individuals 


utilizing standards of their own making and subject to 


no check by any public authority. This is a delegation 
with a vengeance and this is a delegation as embodied 
in the award of Arbitration Board No. 282. 


B. The Board recognized that it could not 
validly re-delegate its authority 


The Board stated in its Opinion (JA 61-62): 


"The Joint Resolution, although providing 
the means for finally disposing of the 
principle issues in this long-standing 
dispute, also introduced two additional 
complications, The first is the require- 
ment that the award 'shall constitute a 
complete and final disposition' of the 
issues submitted to the Board, That 
statement means, among other things, 

that the Board cannot delegate to any 
other tbody the power finally to deter- 
mine any of the matters in dispute except 
in accordance with relatively restricted 
and precise standards. 

"In our opinion sufficient knowledge 
upon which to base such standards could be 
obtained only by first-hand observations 
on the property of each of the carriers 
involved in this case. In this respect 
the fireman issue differs markedly from 
the crew consist issue, as to which the 
parties themselves developed twenty de- 
tailed guidelines for resolving disputes 
over the manning of train crews. Con- 
versely, on the basis of the record on the 
fireman issue the Board would be hard put 
to prescribe standards more definite than 
those of avoiding safety hazards and the 
imposition of undue burden on remaining 
crew members, and insuring adequate and 
safe public transportation. It is doubt- 
ful whether a referral by this Board of 
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cases in which the need for a fireman is 
disputed to a subsidiary board or boards, — 
with instructions to resolve such disputes 
on the basis of the general standards just 
mentioned, would satisfy the statutory 
command that the Board's own award must 
constitute a ‘complete and final disposi- 
tion' of the issues." 


Cc. The Board nevertheless did 
re-delegate its authority 
Having abdicated its own responsibility to give 
meaning, content, and application to the Congressional 


intent expressed in Section 7(a) of the Joint Resolution, 


Arbitration Board No. 282 chose instead to re-delegate 


its obligations and authority to private parties. 
Section II B (1) of the award (JA 12) provides: 


"Each carrier shall have the right to give 

to each local chairman of the organization 
representing firemen (helpers) in each 
fireman (helper) seniority district, a list 
of pool and regularly assigned freight engine 
erews, and a list of regularly assigned yard 
engine crews. The two lists shall include 
those engine crews which in the carrier's » 
judgment, based upon considerations of safety, 
undue work burden, and adequate and safe 
transportation service to the public, do not 
require the services of a fireman (helper) ." 
(Emphasis supplied) 


The only other voice to be heard in the matter is 
the ‘local chairman" of the organization representing 
firemen-helpers in each fireman-helper seniority district, 
who is given the right "based upon considerations of 
safety, undue work burden and adequate and safe trens- 


portation service to the public ,"to designate the engine 
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erews in which the carrier shall be required to use 
firemen-helpers, subject of course to the Board's 
extremely low limitation of not more than 10 percent 
of the engine crews. 

Dd. The Board provided no assistance and no 
check to the parties receiving its re- 
delegated authority 

The range of conceptions, based on whatever 
motives there may be, that will apply to the inter- 


pretation of the Congressional mandate which the 


Congress lodged with the Board, is not likely to be 


limited or even restrained. 

What guidance did the Administrative Agency give 
to the private parties to whom it re-delegated its own 
function? Did the Administrative Agency in any way 
explain to the carriers in the first instance or to the 
representatives of the employees other than the engineers 
gn the second instance, the Administrative Agency's inter- 
pretation of the legislative intent as to adequate and 
safe transportation service to the public or as to the 
matters encompassed within the legislative phrase "the 
interests of the carrier and employees affected"? 

What Arbitration Board No. 282 did was simply to 
dump its own responsibility in these areas into the arena, 
It was left to the carriers in the first instance and to 
the employees of some crafts in the second instance, then- 
selves to define what level of adequacy of service, what 


degree of safety of service, what interests of the 
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employees represented by the Plaintiff to take into, 
account and what to disregard, and this without any 
further responsibility for supervision, review and 
correction, 
Where a private group becomes a state agency, the 
authority exercised must be in submission to the mand- 


ates of equality and liberty which bind officials 


everywhere. Nixon v. Condon, 286U.S.73 (1932). 


Without guidance, without checks upon, without 
reviewability, without accountability, the re-delegees 
of legislative power will have no compulsion to exercise 
the re-delegated authority in submission to any mandates 
of equality or liberty which bind officials everywhere. 
There is another vital effect in the action of 
unauthorized re-delegation by the board. Plaintiffs 
are entitled, by Public Law 88-108 and the Railway Labor 
Act, as well as under the due process clause of the Consti- 
tution, to a "full and fair hearing" on the subject matter 
prescribed for "due consideration" under the statute. 
But a procedure is fatally defective that provides that 
he who hears will not be the one to decide. Although the 
Board "heard" the case, the decisions will be made by 
others -- private parties, if the Court please -- as to 
the removal of how many and of which employees will or 
will not effect and to what degree, the safety and adequacy 


of service to the public and the interests of tne Plaintiff, 
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This runs entirely counter to the admonition of the 
United States Supreme Court in Morgan v. United States, 
298 U.S. 468, 80 L ed. 1288 (1936) 

Arbitration Board No, 282 did not even attempt to 
ascertain what level of adequacy was intended by the 
Congress, I+ did not add to or take away from the 
generality of the Congressional prescription. Does 
adequacy of service mean first class service to American 
industry, fast, safe, reliable, economical? Or something 
less? How much less? Does it imply consideration of 


peacetime levels, emergency levels, wartime levels, 


growth levels? 'Tg adequacy of service to be deter- 


mined under the existing rate structure or under the 
lower rates that the carriers are now seeking? To 
what degree are merger policy, tax policy, user charge 
policy, etc., to affect the determination? 

The technical inadequacy of the Board and the con- 
ceptual confusion which led it to duck the question of 
what adequacy of service means and to relegate it to 
some of the disputing parties in varying degrees of 
participation, results in a license which runs counter 
to the long-established transportation policies of the 
Congress of the United States. One would have to be 
extremely rash to infer that Congress has a policy of 
permitting carriers to judge the question of adequacy of 


service. The Interstate Commerce Act (49 U.S.C., Sections 
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1 et seq.) would certainly give no hint whatever that 
Congressional intent could be so construed. 
E. Relationship of clauses in Section 7(a) 
of Joint Resolution: shows dominance of 
concerfi for consideration of the narrow- 
ing. of ithe issues between the parties 
It will be noted that the language of Section 7(a) 
is not conjunctive or disjunctive with respect to giving 
due consideration to the narrowing of the areas of dis- 
agreement which had been accomplished in bargaining and 
mediation. The language indicates that the due consider- 
ation to the effect of the proposed award upon adequate 
and safe transportation service to the public and upon the 
interests of the carrier and employees affected must it- 
self incorporate the relative narrowing of the areas of 
disagreement which had been accomplished in bargaining 
and mediation. That is to say there are not four separate 
standards contained in Section 7(a), but rather ‘ne, 


and that the meaning of Section 7(a) can be expressed as 


follows: (a) the Arbitration Board shall give due con- 


sideration to the effect of the proposed award upon. 
adequate service to the public, giving due consideration 
to the narrowing of the areas of disagreement, etc.; (d) 
that the Arbitration Board shall give due consideration 
to the effect of the proposed award upon safe transport- 


ation service to the public, giving due consideration to 
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the narrowing of ‘the areas of disagreement, etc.; (c) 


that the Arbitration Board shall give due consideration 
to the interests of the carrier and employees affected, 
giving due consideration to the narrowing of the areas 

of disagreement, etc. 

This makes the matter of due consideration to the 
narrowing of the areas of disagreement of prime importance 
in evaluating the effect of the proposed award upon each 
of the named items, This interpretation is consistent 
with the obvious centrality of the Congressional purpose 
to prefer, preserve and utilize collective bargaining 
as indicated in the Fifth and Sixth Whereas clauses of 
Section 1 and in the statutory prescription of Section 3% 
Congress, having knowledge of the opposing interests of 
the parties and having been in touch with the narrowing 
of the areas of disagreement between the parties, could 
safely assume that a board carrying out its prescription 
correctly would not have to be expert in matters of safety 
and adequacy of service. The countervailing influences 
exerted in bargaining could have assured a satisfactory 
result in those respects. 

F. Patent conflicts of interest were ignored 

py the Board in its re-delegation 

The Board, in avoiding its own responsibility for 

making meaningful and applicable the statutory pre- 


seription of Section 7(a) of the Joint Resolution does 
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not represent the procedure "to be ideal or fool-proof". 


The Board, in its own calculus of values, represents 


that the "virtues of simplicity, certainty, speed, and 


economy, outweigh whatever shortcomings it may have” 
(JA 66), These objectives do not appear to be intimately 
related to the policy or standards set out in the coint 
Resolution, The Board also finds "there is no evidence 
to support the suggestion that the organizations will 
exercise this power to preserve high paying jobs rather 
than to secure the continued assignment of firemen to 
those crews in which, in their own best judgment, firemen 
are needed to insure safe and efficient operation" (ibid.). 
Insofar as evidence is concerned, one would be hard put 
to expect any on the record before the Board inacmuch 
as there had never been any suggestion that the bard's 
award might contain such a radical provision. 
The Board's further justification is pateutly a 

non sequitur. The opinion states: 

"In any event, such ill-advised use of 

authority would be contrary to the fire- 

men's self-interest. Their concern about 

safety, in particular, is at least as great 

as that of anyone else; and we can reas n-. 

ably assume that thosecrew assignments on 

which the organizations elect to protect 

the fireman's job will for the most part 

be those which they regard as most hazard-: 

ous to operate without a fireman," (ibid.): 


What is clear to anyone on a minute's reflection is 


that the self-interest of the fireman do not relate to 
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the safety or work burden, or other considerations of 

the train from which he is removed. It is the loco- 
motive engineer whose efficiency and work burden are 
adversely affected by the removal of his assistant. It 

is also the locomotive engineer who is completely deprived 
of any participation in the determination of safety, 
efficiency, ar work burden, 

No one has contended that it was the Board's 
responsibility to evaluate each fireman-helper's job in 
the country. No Board has ever been asked to do that. 

It was never contemplated by the parties that this would 
be done, The report of Emergency Board No. 154, and the 
August 2, 1963 proposal of the Secretary of Labor, which 
both parties accepted, provided for the establishment of 


categories of jobs and for a method to be employed by the 


parties for assigning a job to one category or another 


for purposes of possible elimination. What was needed was 
to iron out remaining difficulties rather than to embark 
on the harsh innovations invented by the Board, 

The Board had the responsibility of resolving this 
dispute, by making a complete and final disposition of the 
matters in dispute. It could not delegate its responsi- 
bility for giving due consideration to enumerated factors 
to private disputing parties, each of whom has obvious 
conflicting motives and each of whom will have to re-dele- 


gate the matters requiring due consideration to thousands 
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of local officials throughout the country with no guid- 
ance from the Board as to what constitutes appropriate 
levels of safety, adequate service, burdens of work and 
the like. 

When a carrier superintendent proposes jobs for 
elimination, who can check to see whether due consider- 
ation has in fact been given to safety of service, or to 
adequacy of service, or to the burdens imposed on the 
locomotive engineer who will remain on the job. The 
carrier is given carte blanche to eliminate high-paying 
jobs or to eliminate jobs for considerations connected: 
with over-all management strategy, including the desire 
to abandon, curtail, or discontinue service, the desire 
to compete or not to compete with affiliated over-the- 
road service, etc. If the fox could be trusted to guard 
the chickens, there would have been no reason for Congress 
to provide for the extensive and intensive regulation of 
railroad activities, notably as to adequacy and safety of 
service. , 

The only check provided by the award is that of the 
organization representing the firemen-helpers themselves. 
This d's‘ applicable. up to 10 per cent of the total number 


of jobs, but even there, as already pointed out, it is 


completely unavailing when there are only nine jobs or 


eight jobs; and the 10 per cent amounts to something 
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closer to five per cent when there are 19 or 18 jobs. 


But of even graver concern is the fact that this Board 
is now passing on to this labor representative the public 
function of scrutinizing the effects of the award on 
safety, the effects of the award on adequacy of service, 
and the effects of the award on the burden of work upon 
the remaining employees, notable the Locomotive engineer. 

There is nothing that we can find in the Opinion of 
the Board that states that the organizations representing 
firemen have the most vital interest in the matter. Ob- 
viously, this could not be truthfully stated. The quest- 
jon here is not whether the firemen's organization has 
the most vital interest in the continuation of firemen's 
jobs; the question is who has the most interest as to the 
safety and efficiency and the burden of work with respect 
to the employees remaining on the jobs after the firemen 
are removed? The question answers itself. 

A local chairman, subject to political pressure and 
friendship, and subject to economic considerations as 
to which jobs pay the most or pay the least, which jobs 
are the most burdensome to the firemen, has a genuine 
conflict of interest. That the representative of the 
locomotive engineer should be denied the function of 
protecting the membership in this respect and shall not 
be permitted to serve @ Section 6 notice in this matter 


for a period of two years or to participate in grievances 
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over this matter would be unconscionable if actually 
intended by the Board, We do not believe that the Board 
actually considered the matter; it would unquestionably 
have come ‘to.a different conclusion if it had given due 
consideration to the effect of its award upon the safety, 
efficiency and burden of work of the remaining employees 
as required by Section 7(a) of the statute. 
G. Exclusion of locomotive engineers from 
having a voice as to their own working 
conditions was based on no evidence 


whatever. 


The entire record of the proceedings completely 


supports the conclusion that it is the locomotive engineer 


who is the employee that must be considered as having a 
primary interest in the removal of his assistant, the 
fireman-helper and it is the locomotive engineer who : 
would take on the duties of correcting and detecting 
malfunctions in the absence of the fireman-helper and 
who would have to take on other duties which the fireman- 
helper now shares with the engineer, There was no 
evidence whatever upon which the Board could rely to 
reach a contrary conclusion. 

The Plaintiff's interest in this matter has never 
been questioned since the inception of the dispute. It 
will be noted that in the notice of September 7, 1960, 


the Plaintiff indicated its desire to negotiate agreements 
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providing for the consist of crews, including engineers 
and firemen-helpers. It will also be noted that in the 
employees! implementing proposals, item XI pertained 
to the establishment of a uniform training program for 
Locomotive engineer helpers and apprentice engineers. 
It will be further noted that in Item X of the imple- 
menting proposals, Plaintiff joined in the demand that 
rules be established so that in all classes of engine 
service, crews shall consist of the one engineer and 
one fireman-helper, and such additional employees as 
are required to assure maximum safety. 


The effect of the Board's award is that for the 


duration of the award, Plaintiff may not participate 


in any bargaining related to any of these objectives 
or in protecting its members against hazard, ineffic- 
iency, or undue burden of work occasioned by the 
decisions of the carriers and a rival union, even when 
the result of those decisions affect only the safety, 
efficiency and burden of work of the locomotive engineer. 
The interest of the locomotive engineer in the 
question of whether and under what circumstances he would 
continue to have the fireman-helper as his assistant in 
the performance of engine service duties was completely 
unquestioned in the proceedings before the poard. 


The nature of the locomotive engineer's dependence 
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on the presence of a locomotive fireman to assit him 

was detailed in evidence presented for each type of 
operating situation (Ba. Tr., PP. 2434-2607, Employee 
Exhs. Nos. 24-40). It was unquestioned that the fireman- 
helper, acting under the instructions and supervision of 
the locomotive engineer, assists the locomotive engineer 
in various ways, depending on the particular assignment 
involved. Typically, in freight service, these functions 
include inspection of equipment prior to departure; check- 
ing of train orders, technical timetable requirements, 
special instructions, applicability of various operating 
rules; patrolling and inspecting units of power (typically 
a locomotive assembly operated by @ single locomotive 
sueiiGes and a single fireman-helper consists of 3 or 
more units of power, sometimes running up to 10 or more 
units of power, each unit having a length typically of 

50 feet); adjusting equipment and correcting malfunctions 
as required; observing from the left hand side, which ‘is 
often blind to the locomotive engineer situated on the 
right hand side, to prevent or minimize accidents involv- 
ing persons or equipment or approaching the right of way; 
detecting shifting loads on passing trains; forestalling 
derailments caused by continuing to run an overheated 


journal; changing places with the locomotive engineer and 


operating the controls under the direction and supervision 


of the locomotive engineer, permitting the locomotive 


-37- 
engineer to obtain temporary relief from his fixed physi- 


cal position and his intense concentration, or to permit 


him "to answer the call of nature" (ibid.). 


While there was considerable difference of contention 
regarding the precise amount of each type of assistance 
rendered the locomotive engineer, assignment by assign- 
ment, no question was raised but that the presence or 
absence of a fireman-helper on any given assignment would 
be of concern primarily to the locomotive engineer. of 
particular importance is the repeated acknowledgment by 
carrier witnesses that the absence of a fireman-helper 
would occasion the stopping of trains, a matter of con- 
siderable significance to a locomotive engineer handling 
a train of 100 to 300 cars, one to three miles in length, 
with slack action that requires exceedingly fine exercise 
of control and judgment, depending on conditions of ter- 
rain and other factors, to prevent breaking the train in 
two or causing run-ins with consequent injuries to person- 
nel and damage to equipment and lading (See carrier testi- 
mony as Bd. Tr., pp. 459, 463, 588, 592, 597, 598, 625, 
701, 704, 706, 708, 809, 810 and compare with employee 
testimony at pp. 2482, 2554, et seq.) Stopping a train 
would also frequently mean a substantial increase in time 
spent on duty (Bd. Tr. 2469) and under the mileage system 
of pay this increased time on duty would not necessarily 


be compensated. 
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Reference is also made to Exhibit I attached to the 
Secretary of Labor's memorandum of September 23, 1963 
(JA 182). This exhibit, embodying the carriers' own 
proposals, shows in paragraph 2 of Part I thereof, that 


the carriers themselves ccntemplated that protests as 


to blankability could be filed under their own proposal 


by organizations not limited to those representing the: 
firemen-helpers. 
H. The award removes the locomotive 
engineer from the protection of 
the Railway Labor Act 

Under the contemplated operation of engines without 
firemen-helpers the locomotive engineer will have to 
decide whether to disregard the nerve-wracking alarm 
bells indicating malfunctions and perhaps precipitate 
an accident or cause severe damage to the equipment, or 
cause the system to lose a minimum of half hour in try- 
ing to find and correct a malfunction by stopping the. 
train, sending out flagmen for a walk of one to two miles, 
and searching out the trouble in a trailing unit. In 
addition to the physical and mental fatigue he gill Have 
increased exposure to discipline for infraction of rules, 
misuse of judgment, or other reasons assigned by the 
carrier. In this connection, the carrier will have a 
great incentive to discharge the locomotive engineer in 
order to save itself the cost of carrying a ten-year fire- 


man helper. 
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In yard service, the locomotive engineer will have 
to hold down the dead-man pedal while contorting hin- 
self to look in every direction, without an assistant 
to help him look out and do this in an atmosphere of 
confusion, noise, vibration, and exposure to weather 
while at the same time handling radio equipment. 

Under these circumstances, the award of Arbitra- 
tion Board 282 substantially and irreparably injures the 
employees represented by the Plaintiff. It deprives the 
Plaintiff of the statutory right to represent employees 
under the Railway Labor Act as to working conditions 


affecting the employees represented by Plaintiff. See 


Section 2 of the Railway Labor Act, 45 USC $ 152. 


The legal effect of this failure of the Board is 
that its award plainly does not conform to the sub- 
stantive requirements laid down by the applicable stat- 
utes and that its proceedings are not substantially in 
conformity with the applicable statutes, that the award 
does not conform nor confine itself to the statutory 
prescription in Public Law 88-108, and that the award 
and the proceeding deprive Plaintiff of rights without 


due process of law. 
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BY RENDERING AN AWARD WHICH DOES NOT INCORPOR- 
ATE--INSOFAR AS FIREMEN-HELPER JOBS ARE CON- 
CERNED--MATTERS ON WHICH THE BOARD FOUND THAT 
THE PARTIES WERE IN AGREEMENT AND WHICH OTHER- 
WISE IGNORES THE STATUTORY INJUNCTION TO UTIL- 
IZE GAINS ACHIEVED IN COLLECTIVE BARGAINING 
AND IN EMBARKING INSTEAD ON AN IMPROVISED COURSE 
SOLELY OF ITS OWN INVENTION, THE BOARD USURPED 
LEGISLATIVE FUNCTIONS, OR, ALTERNATIVELY, ITs 
STATUTORY CHARTER WAS SO VAGUE AND UNRESTRAIN- 
ING AS TO CONSTITUTE AN INVALID DELEGATION OF 
LEGISLATIVE POWER 


A. The lower court's view of the statutory 
obligations of Section 3 are erroneous 


In the course of the court's discussion of the 
applicability of the standards contained in Section 3 
the court concludes that the mandatory language of 


Section 3, relating to its incorporation into the award 


of matters on which the Board finds the parties were in 


agreement is merely directory in character (JA 381-382). 
To uphold the Board in its refusal to comply with the 
mandate of the statute is clear reversible error. 

The Board did in fact make at least some findings 
of agreement which it then failed to incorporate in its 
award. Further the Congress did make statutory findings 
which the Board ignored and also the person most knowl - 
edgable concerning the progress made in negotiativi: 
and the one who had most contact with Congress in the 
course of the passage of the legislation was the Secre- 


tary of Labor, who did, subject to statutory prescription, 


furnish objective, clarifying explanations of what matters 
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the parties were in agreement about and the extent to 
which they were in disagreement on other matters, all as 


required and contemplated by the statute. 


B. The meaning of the term tagreement" 

It will be noted that the statute does not define 
the terms used therein. The terms "agreement "tent- 
ative agreement", and ‘narrowing of the areas of dis- 
agreement", are open to interpretation. 

In Sage v. Wilcox, 6 Conn 81, 85 (1826), as quoted 
in 1 Corbin on Contracts 20, note 14, it was said: 

"The word 'agreement' in its popular and 

usual signification, means no more than 

concord; the union of two or more minds, 

or a coneurrance of views and intention..." 
The Board and the court below tended to stress that 


the parties were not in agreement if there was no legal 


commitment (JA 49, 383). The Board stressed areas of 


disagreement which might have persisted (JA 51, 52). 


These are entirely outside the scope of relevant issues 
here. What is before us is the question of whether 
matters on which the Board found that the parties were 
in agreement have not be incorporated in the award. 
Another question is whether the Board actually undertook 
to find every matter on which the parties were in agree- 
ment. The further question is to what extent the Board 
gave due consideration to matters of tentative agreement 


and narrowing of the issues. The question is not whether 
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the Board found that there were areas of disagreement. 

When it set out its mandate in Public Law 88-108, 
Congress was dealing with matters in mediation and 
negotiations in which there could not be a single matter 
of agreement, in the sense of legal commitment, unless 
and until the dispute was completely settled. Congress 
was dealing with a dispute which had not been settled, 
and was attempting, in fact, to provide for the settle- 
ment of the unresolved dispute. The parties had not and 
could not definitively commit themselves to agreement on 
any single item unless and until all items were agreed 
upon as would have to be evidenced by an executed con- 
tract disposing of the entire dispute between the parties. 
What Congress and the Secretary of Labor had in mind, 
therefore, could not be what the Arbitration Board had 
in mind in its interpretation of agreements, tentative 
agreements, and narrowing of the issues. 

To support that Congress was using the term uapeens 
ment" in the sense of a legal binding commitment is +0 


choose a construction which is completely untenable. 


Courts of: Law, of course, tend to look upon language as 


embodying legal consequences; Congress was dealing with 
language in its ordinary work-a-day sense, 

In construing a statute, effect must be given, if 
possible, to every clause and word of the statute and 


an interpretation should be avoided which would emasculate 
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an entire portion of the statute. The cardinal prin- 
ciple of statutory construction is to save and not to 
destroy. United States v. Menasche, 348 U.S. 528, 75 


S$. Ct. 513, 99 L ed 615; Fisher v. District of Columbia, 


82 U.S. App. D.C. 371, 164 F. 2a 707 (1947); Fields v. 


United States, $2 U.S. App. D.C. 354, 164 F. 2d 97 
(1947). If a statute admits a reasonable construction 
which gives effect to all of its provisions, the United 
States Supreme Court will not adopt a strained reading 
which renders one part a mere redundancy. Jarecki v. 
G. D. Searle & Co., 367 U.S. 303, 81 S. Ct. 1579, 6.1L 
ed 2d 859. 

The art of interpretation of a statute is the 
proliferation of purpose. United States v. Shirey, 359 
U.S. 255, 79 S. Ct. 746, 3 L ed 24 789. Every statute 
must be interpreted in the lignt of reason and common 
understanding to reach the results intended by the 
legislature. Rathbun v. United States, 355 U.S. 107, 
78 S. Ct. 161, 2 L ed 2d 134. 

In the instant case, lower court's interpretation 
was clearly too mechanical and did not avoid a con- 


struction that would render the statute nugatory. 
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C. Congress had every reason to act to consolidate 
the gains of collective bargaining and to insist 
on the incorporation of matters in agreement in- 
to the award of Arbitration Board No. 282 

When the Congress says "were in agreement" in Section 3 of the 
Act the Congress cannot be said to have meant "are in agreement." 
Congress was enacting the high-water mark in the bargaining by the 
parties, not the retreat. Congress knew well on August 28, 1963 
that a settlement of the dispute had not been had. Congress knew 
well that at some earlier time a settlement had seemed close. 3 
Chairman Harris of the House Commerce Committee in reporting out: 
bill said: 3 

"Tt was thought at one time that the parties were so 
chose thatathere was no: reason. at all why the parties 
Gould not agree in the regular, established way. 
(Cong. Rec. 15277) 

Could it reasonably be denied that in its emphasis on collec- 
tive bargaining and the results thereof Congress was intending to 
delimit the function of the Board by having the Board mandatorily 
obliged to igesbearies. Ye its award those matters on which the parties 
had reached a meeting of the minds and then to construct an award 
around that core giving due consideration to the various factors 
set forth in the statute? 

It was not the purpose of the Act to have the Board decide » 


matters on which the parties were in agreement. These the Board 


was required to incorporate in the award. 


The following excerpt from House Report No. 713, 88th Congress, 


lst Session, constitutes the explanation of the House Interstate 


and Foreign Commerce Committee concerning Section 3: 
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"Section 3 
“This section requires the Secretary of Labor to 

furnish certain statements, memorandums, and other data 

to the arbitration board which relate to the two princi- 

pal issues in dispute. The arbitration board is required 

to resolve all matters in dispute and to include in its 

decision those in which the parties were in_agreement. 

This award is made binding on the parties and is a com- 

plete and final disposition of the two major issues: use 

of firemen (helpers), and consist of road and yard 

crews..."' (Emphasis supplied) 

Note that the word "finds" is not referred to by the Chairman 
of the House Committee reporting the Joint Resolution. 

The only matters on which the Board was given room for dis- 
cretion were those on which the parties were not in agreement or 
in tentative agreement. It would appear absurd to suggest that the 
Congress of the United States in enacting this legislation and hav- 
ing the benefit of consultations with the Secretary of Labor prior 
to the enactment of the legislation should have had a different 
meaning or conception of the terms "agreement" and "centative 
agreement" than the Secretary himself had. They were in fact re- 
lying on him for information concerning the August 2, 1963 sugges- 
tion and the progress which the parties made at the various times 
thereafter. See Senate Report No. 459, 88th Congress, lst Session, 
p. 7. 


If, under the unusual circumstances of this case, the Board 


were to find that the Secretary had been in error in any respect 


in his conclusions concerning the matters on which the parties had 
been in agreement, it would have been their positive obligation to 


show why they, the Board, having no first-hand knowledge of the 
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matter, and having been referred by the Congress to the Secretary 
of Labor, Congress' own source of information about the matter, 
should arrive at a different conclusion. The fact is, however, 
that the Board did not arrive at a different conclusion concern- 
ing which matters were in agreement, but rather arrived at a dif. 
ferent result as to what to do with matters on which the parties 
were in agreement than the result specifically, clearly, and un- 
mistakably prescribed by the Congress of the United States, to wit, 
to incorporate such matters in their award. It is not a gusatied: 
of fact that is involved; it is a question of what to do with a 
fact. Does the Board have the obligation to do what Congress com+ 
manded it to do or does the Board have the authority to provide its 
own standards and then to re-delegate those standards to some, 

but not all, of the interested parties? 


D. The Board and the District Court erroneosly ignor- 
ed the central role of the Secretary of Labor 


A basic error in the reasoning of the lower court is that the 


Congress, knowing the various documents and the various develop- 
ments in the dispute, all of which occurred prior to enactment of 
the legislation, directed, in their wisdom, that the Secretary of 
Labor -- who had the most intimate knowledge of each of the documents 
and each of the developments -- furnish the Board with copies of | 
his statement and memoranda and other data "setting forth the : 
matters to which the parties were in tentative agreement and the 


extent of disagreement with respect to matters on which the parties 
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were not in tentative agreement." Obviously, in context, this ine 
cludes the setting forth by the Secretary of Labor of matters to 
which the extent of disagreement was nothing at all. In other 
words, it became the duty of the Secretary of Labor, with which he 
complied, to set forth the matters on which the parties were in 
agreement, to set forth the matters on which the parties were in 
tentative agreement, and to set forth the matters on which the 
parties were neither in tentative agreement nor in complete agree- 
ment, indicating the extent of disagreement applicable to each 
matter. 


The Congress of the United States could not have contemplat- 


ed that an ad hoc board whose appointment was not required to de- 


pend on experience in the railroad industry (and which, in fact, 
had little, if any, experience in railroad labor matters (see JA3)) 
should, in the short span of time available, perform the required 
application of the statutory standards without utilizing the start- 
ing point of the Secretary of Labor's "setting forth" of the central 
matters before the Board. The District Court in its Opinion ignor- 
ed the role of the Secretary which was so central in the statutory 
scheme. 
E. With respect to fireman-helper jobs, matters on 

which the parties were in agreement were not in- 

corporated in the award and no regard whatever 

was paid in the award to matters of tentative agree- 

ment and to the matters on which there had been 

a narrowing of disagreement 


The matters on which the parties were in agreement can be identi- 


fied from the September 23, 1963 memorandum of the Secretary of Labor 


«hea 


and its attachments (JA 133-224), relating to the fireman-helper 


issue. This memorandum is of significance in that it was the 
memorandum which was addressed to Arbitration Board No. 282 pur- 
suant to the requirement of Section 3 of the Joint Resolution. 

Section II 2 of the Secretary of Labor's memorandum reads as 
follows (JA 137): 


"Discussion of the August 2 document with and by 
the parties indicated agreement on a number_of 
points. Inasmuch as the positions taken were in 
the context of assumptions as to what would be 
done with respect to other items in the document 
and regarding the suggestion as a whole, reporting 
these positions in terms of "agreement" or "tenta- 
tive agreement" is proper only to the extent that 
these assumptions are recognized. 


"(a) The principle of blanking a fireman- 
helper job if, but only if, there is 
no fireman-helper on the fireman-helper 
seniority list available to fill a 
vacancy which develops, if filling the 
vacancy would require a new hire and 
if blanking the job will not unduly 
burden other employees was accepted by 
both parties. (see Paragraphs A-1l, 
A-4, and B.) 


The principle that certain categories of 
jobs can be agreed upon in advance as not 
requiring case-by-case review to determine 
safety and undue burden (so that review is 
to be limited only to determination of 
whether a job falls in these categories) 
was recognized by both parties. (see Para- 
graph B-1.) 


There was mutual acceptance of the concept 
of making jobs other than those falling in 
the categories referred to in the preceding 
paragraph blankable only after agreement or 
Special Board review of any disputed safety 
and undue burden issue. (See Paragraph 8-2). 
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the question of whether the Organization representa~ 


tives had the authority to commit their organizations, 
md insisted that such authorization be obtained in 


and insisted that such authotee—————~ sett let 


view of the indications that the prospect of settlement 
was now very real." (Emphasis supplied) 


From the Secretary of Labor's summary in Part II of his memoran- 
dum of September 23, 1963, the following excerpt is of significance 
(JA 135 et seq.-): 


"The August 2 suggestion was essentially that an 
agreement be entered into based on the Emergency Board 
No. 154 recommendations, to be effective for a speci- 
fied term, with provision for the establishment of a 
basis for future handling of this issue through the 
functioning of a Joint Board. I consider the record 
to be one of mutual agreement to accept this approach, 
subject of course to the differences which subsequent- 
ly emerged. 


"The Organizations clearly adopted this_approach. 
Their only major departure from the suggested form of 
agreement was in their proposal that the specified 
term be five years instead of the two or three suggest 
ed; and it was specifically stated that this proposal 
was to be considered subject to further negotiation. 


The Carriers stated at the outset that_they accepted 


the suggestion as a basis for negotiation, and by their 
subsequent statements clearly conve ed the intention to 


enter upon an agreement in this general pattern if_speci- 
fic terms could be agreed upon." (Emphasis supplied) 


It will also be noted even from an analysis of Exhibit S of the 
Secretary of Labor's memorandum of September 23, 1963, after the 


carriers had retrenched from previous positions, that the carriers 


had agreed to the following categories of jobs, all as shown in the 


August 2, 1963 proposal: 
1. Daylight hump and classification jobs. 
2. Afternoon Hump and classification jobs. 


3. Daylight yard jobs without much belt, 
transfer, interchange, OT industry working. 
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Branch line jobs, 7 A.M. to 7 P.M. 


5. Afternoon yard jobs without much belt, 
transfer, interchange, and industry work. 


6. Local freight jobs from 7 A.M. to 7 P.M. 

Even as of August 12, 1963, the Secretary of Labor found only 
"three major differences" separating the parties (JA 3-4). What 
were these differences? One difference was the duration of the length 
of the contract but this was not at all a sharp difference. The 
carriers' discussion of the contract contemplated in the Aecat 
2, 1963 document was always in terms of two years. The organiza- 
tions had desired a longer term, but had also stated that this was 
considered subject to further negotiation (JA 137). Another of the 
differences which the Secretary reported related to the future imple- 
mentations of the recommendations which should be made by the Joint 
Study Board, which had no immediate functions to perform but was to 
have only the duty of providing for a plan for operation after the 
expiration of the agreement contemplated in the August 2, 1963 
document (id.). 

These two differences were not at all formidable. The remain- 
ing difference between the parties, as reported by the Secretary, 


reflected the question of how many jobs would be subject to a blank- 


ing of up to 5,500 jobs, subject to the provisions of the contract 


then under discussion. The carriers, retreating from earlier indi- 
cations of acquiesence, stated only on August 12, 1963 that nes 
could not agree to any such limitation. As to this, the follow- 
ing excerpt from the Secretary of Labor's memorandum is fair and 


informative: 
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Branch line jobs, 7 A.M. to 7 P.M. 


Afternoon yard jobs without much belt, 
transfer, interchange, and industry work. 


6. Local freight jobs from 7 A.M. to 7 P.M. 
Even as of August 12, 1963, the Secretary of Labor found only 
“three major differences" separating the parties (JA 3-4). What 
were these differences? One difference was the duration of the length 
of the contract but this was not at all a sharp difference. The 
carriers' discussion of the contract contemplated in the August 


2, 1963 document was always in terms of two years. The organiza- 


tions had desired a longer term, but had also stated that this was 


considered subject to further negotiation (JA 137). Another of the 
differences which the Secretary reported related to the future imple- 
mentations of the recommendations which should be made by the Joint 
Study Board, which had no immediate functions to perform but was to 
have only the duty of providing for a plan for operation after the 
expiration of the agreement contemplated in the August 2, 1963 
document (id.). 

These two differences were not at all formidable. The remain- 
ing difference between the parties, as reported by the Secretary, 
reflected the question of how many jobs would be subject to a blank- 
ing of up to 5,500 jobs, subject to the provisions of the contract 
then under discussion. The carriers, retreating from earlier indi- 
cations of acquiesence, stated only on August 12, 1963 that they 
could not agree to any such limitation. As to this, the follow- 
ing excerpt from the Secretary of Labor's memorandum is fair and 


informative: 


-52- 


"Evaluation of the degree and nature of 
this difference is difficult. A total number 
limitation had at all times been expressed by 
the Organizations as a necessary element, from 
their standpoint, of an agreement; a great deal 
of the negotiation had been conducted in terms 
of the number of jobs to be blanked; and there 
had been repeated advice by the Carriers to the 
mediators that a "meaningful" representation from 
the Organizations of a willingness to blank a 
significant number of jobs would in all likelihood 
constitute a basis for proceeding toward a settle- 
ment. The 5,500 job figure had been the subject 
of extensive previous discussion, going back to 
March 1963, and had been included in previous 
Organization representations. There had been no 
commitment by the Carriers, however, to accept 
this figure." (JA 136) (Emphasis supplied) 


IS there any question but that the Congress, through ioe cbs 
sultations with the Secretary of Labor, was right in concluding 
that the Secretary of Labor's memorandum of August 2, 1963, and 
the negotiations which had followed, had brought the parties close 
to a settlement of their dispute and that the parties had, in fact, 
agreed on matters in dispute, and that the progress made toward 
final agreement could serve as the keystone in the award .£ the 
Compulsory Arbitration Board? 

Yet, Arbitration Board 282, in disregard of the clear intent 
of the statute and the clear statements of the Secretary of Labor, 
disparaged the significance of the agreements and tentative agree- 
ments of the parties, and the narrowing of the areas of disagreement 
between them. With regard to the treatment of firemen-helper jobs, 


the Board found "next to nothing in the way of agreement that could 


serve as a meaningful foundation for [the/ award" (JA 50). What 


it did find it dismissed summarily. That is to say that what the 
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Board did find that the parties had, in fact, agreed to, it did 


not incorporate within its award, as it was required to do by 
Section 3 of the Act which gives it life. This is, without doubt, 
impeachable error. 

The Board's opinion cites the finding of the Secretary of Labor 
of agreement on the principle of blanking a fireman-helper job, 
as set forth in Section II 2(a) of the Secretary of Labor's 
memorandum of September 23, 1963. While acknowledging that this 
was an agreement on principle, the Board specifically rejected this 
agreement and failed to include it in its award. The Board did not 


quote and specifically review the other areas of agreement which 


the Secretary of Labor, in his memorandum of September 23, 1963, 


including the principle that certain categories of jobs can be 
agreed upon in advance as not requiring case by case review to de- 
termine safety and undue burden (Section II 2(d)); the mutual ac- 
ceptance of the principle of blanking jobs only in the order of 
sequence of categories with provision to be made to cover situations 
in which jobs become vacant in an order different than the order of 
the sequence (Section II 2(e)). Instead of using these considerable 
areas of agreement as a basis for the award by incorporating these 
matters in the award as required by the statute, the award of 
Arbitration Board 282, without findings of any kind, turns its back 
on each and every one of these matters of agreement, and fails to 


include them in its award. 
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The failure to include a third party procedure which the 


carriers had long sought and which the Secretary of Labor had 
heroically sold to the labor organizations (cf. Sec. I ii, JA 133 
with Sec. II 1; JA 135) was followed by giving the carriers alone 
(subject to a very limited veto by one organization) the privilege 
of making the determination which a neutral third party would 
otherwise have made. 

The Board states only that in treating the job phase of the 
issue: 

"We have had no alternative but to start from 
scratch, studying the evidence as to the duties 
and functions of firemen, drawing our own con- 
clusions as to the general need for firemen . 3 
and attempting regardless to develop a practical 
system of determining which jobs, if any, may be 
eliminated." (JA 52) 

A number of important features of job security which the. 
parties had agreed on as a result of the Secretary of Labor's state- 
ment of August 2, 1963, and the resulting mediation sessions, ‘were 
also omitted from the Board's award. 

In Section A-3 of the papers of August 2, 1963 (JA 141 et seq.), 
the Secretary proposed that firemen-helpers who have obtained: employ- 
ment on or after a date to be specified, could have their employment 
terminated with such benefits as they would be entitled to under 
paragraph C. The relevant part of paragraph C is Section C-2, 
relating to firemen-helpers having less than 10 years' seniority 


and providing that such firemen could continue their employment un- 


less and until offered a comparable job by the carrier, in which 
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instance they would have the option of accepting the transfer or 
retaining fireman-helper seniority rights. In the event that the 
junior employee on the seniority roster failed to accept the job 
offer, his employment could be terminated with one-half sum settle- 
ment as provided in the Washington Agreement. The carriers often 
announced their acceptance of the August 2, 1963 document in 
principle. This portion of the Secretary's papers, although 

agreed upon in principle, has not been incorporated in the award 

of this Board. 

In Section C-2 of the Secretary's proposal of August 2, 1963, 
only the junior employee on the seniority list wuld be required to 
accept the job offer just referred to on pain of having his seniority 
terminated if he did not. Stated another way, only one fireman 
could be eliminated for each job offered. Paragraph C-6 of the 


award of this Board constitutes a departure from this principle. 


Paragraph C-6 would permit the carriers to move upward on the seniority 


roster step-by-step from the junior man refusing to accept a job 
transfer until some fireman-helper on the seniority district with 
less than 10 years seniority elected to accept transfer. Conceiv- 
ably, all firemen-helpers with less than 10 years' rights could be 
eliminated on the particular seniority district and then the same 
undesirable job would be used to disemploy employees in other 
seniority districts. Instead of the possibility of a single fire- 
man-helper's rights being eliminated, the award of the Board opens 
the way to probabilities of many firemen-helper's rights being 


terminated with each job offered. 
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In connection with paragraph C-2 of the proposal of the 
Secretary, the organizations proposed that the job offered should 
be a comparable job such as that of brakeman, switchman or clerk, 
and that there should be assurances of some degree of shes ceneta 
At no time did the carriers make objection to our suggestions. “The 
award of the Board, again in violation of the Act, fails to require 
assurance of any sort of permanency for the job thus offered. 

There are other vital respects in which the Board has de- : 
tached itself from the August 2 proposal and the agreements of the 
parties in relation thereto. Section D-l of the award of the Board 
would limit the rights of employees hired prior to a date two years 
prior to the effective date of the award, with average monthly 
earnings set forth in part C-3 to passenger service, hostler and 
hostler-helper service, and to the 10 per cent of the jobs which 
had been vetoed for blanking, and to service as engineer for which 
he is qualified. No such limitation was contained in Section C-2 
of the August 2, 1963 proposals. This limitation is a creature of 
this Board and unauthorizedly restricts and impairs the vested 
seniority rights of the employees in connection with the einechonoeed 
right of being entitled to take assignments by turn. The August 25 


1963 documents, by contrast, provided that the employees falling 


within the category under discussion should remain on the seniority 


list and available for any jobs for which they are qualified. 
This rejection of the statutory requirements which recognized 
the gains made in months of bargaining and mediation in favor of 


"a practical system," invented by the Board itself without reference 
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to the statutory scheme on which Congress instructed the Board to 
rely, is clearly impeachable. Even if Congress has chosen the 


wrong way to accomplish its aim, that choice is binding upon both 


the Board and the Supreme Court of the United States. NLRB v. 


Radio and Television Broadcast Engineers Union, 364 U.S. 573, 81 


S Ct. 330, 5 L ed 2302 (1961). The award does not conform, nor 
confine itself, to the stipulations of the statute. Further, it 
plainly does not conform to the substantive requirements laid down 
by the applicable statutes and it is the product of proceedings 
that were not substantially in conformity with the applicable 
statutes. The Board's action impeaches its own legislative authority, 
ignores the findings of the Secretary without making specific find- 
ings of its own, and usurps legislative power. The result is high- 
ly prejudicial, against the interest of the Plaintiff. It deprives 
the employees of the Plaintiff of the benefits of collective bargain- 
ing which the Congress sought to secure to these employees, and ex- 
poses them to grave and unnecessary impairment of their job rights 
and job opportunities, their safety and livelihood, and their 
working conditions. It confiscates their time without providing 
additional compensation. Altogether, it constitutes an intolerable 
infringement of the locomotive engineers' rights without due 
process of law. 
F. Board committed impeachable error in utiliz- 
ing and in being persuaded by the report of PRC 
Section 2 of the proposed bill submitted by the President to 


the Congress of the United States provided that 
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", , . The Commission / ICC_/ may consider as evi- 
dence before it the evidence introduced before 
the Presidential Railroad Commission" . 
This provision was stricken from the legislation which final- 
ly emerged. Congress knew -- and nobody will deny -- that the PRC 


had utterly failed to narrow the issues between the parties and 


that in fact the parties were further apart upon the termination 


of the PRC's work than they had been at the start of the proceed- 
ings. While the legislature also struck a reference to Emergency 
Board No. 154, it will be noted that this reference was unnecessary 
in view of the fact that the August 2, 1963 memorandum of the Secre- 
tary of Labor was heavily indebted to the report of the Emergetcy 
Board (JA 133, 135). : 

That Arbitration Board No. 282 derived help from "a consider- 
ably persuasive" character from the report of the PRC is impeachable 
error. The PRC's recommendations were non-binding; its witnesses 
were not sworn; it was subject to no rules of evidence; and it: was 
in fact merely a roving commission with no standards to guide it, 
free to consider "evidence" of any kind and free to express economic, 
social and philosophical predictions as it pleased. The proof of 
the extent to which the Board failed to utilize the statutory scheme 
for preferring and preserving and utilizing collective bargaining 
is that it wound up considerably persuaded by a report which was 
devoid of contribution to the narrowing of the issues between the 


parties. 
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G. Arbitration Board No. 282 committed a gross 
and prejudicial error in relying on a none 
existent conclusion of Emergency Board No. 154. 

Without any basis whatever in the record of the proceeding lead- 
ing to the award, Arbitration Board No. 282 relied on a completely 
unfounded allegation that Emergency Board 154 had found that in 
most instances firemen-helpers are not needed in road freight and 
yard service (JA 56). This glaring, prejudicial error constitutes 
“a finding" that might have tipped the scales against the firemen- 
helpers despite absolute lack of justification. 

H. The lack of adherence to standards makes 
the award violative of due process. 

It is obvious that the award of Arbitration Board 282 did not 
conform or confine itself to the stipulations of the statute which 
created it and that the award is the product of an arbitrary, run- 
away administrative procedure not informed or guided by statutory 
standards and violative of due process. If the Joint Resolution 


permits this looseness of administration, it would run afoul of the 


holdings in Schechter Poultry Corp. v- United States, 295 U.S. 495, 


55 S. Ct. 837, 79 Led 1570; Panama Refining Co. v. Ryan, 293 U.S. 
388, 55 S.Ct. 241, 79 L ed 446; Best Foods, Inc. v. United States, 
218 F. Supp. 576 (1963); United States v. Zion Savings and Loan 
Corporation, 313 F. 2d 331 (C.A. 10, 1963); Peters v. Hobby, 349 


U.S. 331, 75 S.Ct. 79, 99 L ed 1129. 
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III. THE LOWER COURT COMMITTED PREJUDICIAL AND 
REVERSIBLE ERROR IN SUPPORTING THE AWARD 
ON THE BASIS OF UNWARRANTED CONCLUSIONS 
OF PUBLIC POLICY IN CONFLICT WITH THE 
GOVERNING POLICIES EXPRESSED BY CONGRESS 


The opinion of the District Court evidences inordinate gratui- 
tous preoccupation with the supposed merits of the award. For 
example, at JA 380, the Court concludes: 


"The Board displayed extreme consideration and 
even benevolence for the future of employees in 
regular service. Many of the employees may re- 
main at their posts for years to come. No ruth- 
less wholesale discharges were contemplated. The 
carriers are not objecting to carrying this ex- 
pense, apparently accepting it in a far-sighted 
manner as the price they must pay for eventual, 
permanent elimination of firemen from freight and 
yard service. Society is helped by not being con- 
fronted with a large sudden addition to the ranks 
of the unemployed, which might have had an adverse 
affect on the national economy, might have unduly 
burdened unemployment insurance rolls and possibly 
created an additional load on relief and welfare 
funds. Regular permanent employees have no just 
grievance. They are protected for the period of 
their working life. Short-term employees as well 
as those who have been in a furloughed status for | 
a long time hardly have any moral rights or equi- 
ties at the hands of railroads." 


These judgments and predilections are not founded on the Board's 
Opinion or on any of the materials presented to the District Court 
for its consideration. To judge whether the Board displayed extreme 
consideration and even benevolence one would have to measure its 
award against what the Board was required to do under the statute. 


The protective provisions of the award fall short of the provisions 


to which the carriers previously agreed; this is not extreme considera- 


tion or benevolence. When the District Court concludes that no 
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ruthless wholesale discharges were contemplated, it ignores the 
mischievous, arbitrary, whimsical provisions of the award (at JA 9, 
10) which provides a means for the ruthless disemployment of fire- 
men-helpers through successive offers of the same undesirable job 
to employees in one seniority district after another -- a provision 
based on no evidence whatever in the record. When the District 
Court concluded that regular permanent employees have no just 
grievance and that they are protected for the period of their 
working life, its conclusion ignores the practical consequences 


of Sections D(2)-(4) of the award (JA 19, 20) under which seniority 


rights of regular permanent employees are sharply curtailed and it 


ignores further the fact that such protection as is afforded does 
not extend at all to any guarantee of gainful, paid employment. 

When the District Court dismisses the moral rights and equities 
of those who have been on a furloughed status for a long time, only 
apparent unfamiliarity with the obligations of these employees can 
save the conclusion from being a callous one. Many of these employees 
are attached to the industry to the extent that outside employment 
is not available to them on equal terms; their obligation to return 
to the railroad instantly upon call from the railroad is known to 
potential employers and the outside jobs they can obtain are there- 
fore less desirable and more casual than those of persons not attach- 
ed to the industry. What the railroads have had is the great bene- 
fit of a large reserve of unpaid, experienced, reliable, skilled 


manpower available to them at their beck and call in exchange only 
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for the privilege of having seniority rights and preferred employ~- 
ment rights respected. This is now to be taken away without compen- 
sation under the award. It is hardly appropriate to view this 
development sanguinely and to pronounce on the employees' lack | 
of moral rights or equities. 

Again, in connection with all of the foregoing, it must be 
observed that the Congress in stating its policy pre-empted the 
field of policy considerations to govern the award. Congressional 
policy was to preserve, prefer and to utilize collective bargeining 
and the fruits thereof. Nothing that departs from that policy, noth- 
ing that detracts from the advantages which the employees would have 


received under that policy can rightfully be denominated as con- 


siderate, benevolent, farsighted or helpful to society. In going 


so far afield from the stated objectives of the Congress to sus- 
tain the award before it, the lower court committed prejudicial, 


reversible error. 


CONCLUSION 


For the reasons set forth above, the judgment should be 
reversed with directions to set aside the award. 


Respectfully submitted, 
Tey. hee 
Max Malin 
1250 Federal Bar Building 
Washington 6, D. C. 


Attorney for the Appellant 
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REPLY BRIEF FOR APPELLANT 


I. AWARD MUST BE JUDGED ON BASIS RELIED ON BY BOARD 


The theme of this case was stated long ago by Thomas a' Kempis: 


"No man doth safely rule but he that hath learned 
gladly to obey". 


=2= 

It is crystal clear that Arbitration Board No. 282 in con- 
nection with the matter of providing for the blanking of firemen- 
helpers' jobs rendered an award which did not flow from or owe 
allegiance to the commands of Congress as expressed in Public Law 
88-108. The dilemma which Appellees have yet to overcome is how 
to defend the Board against the clear conclusion that it usurped 
legislative functions without at the same time rendering nugatory, 
vague, and totally unrestraining the special standards intended 
by Congress to govern the decision of the Board. 

In respect to the subject of firemen-helpers' jobs, the 
award was a product of a “start from scratch" (JA 52), by a 
Board which derived no help from the standards set forth in 
Section 3 of the Joint Resolution and which was admittedly un- 
familiar with the complex problems of railroad operations and 
admittedly subject to other handicaps arising from the nature 
of the proceedings (JA 33). In an attempt to provide support 
for such an award, Appellees industriously refer to bases of 
decision upon which the Board itself did not rely, notably, the 
matter of a supposed implied acceptance by the Appellant of the 


principle of an unrestrained voluntary arbitration, and also of 


a supposed acceptance of the principle that its statutory obli- 


gation to bargain for its members could be entrusted to a rival 
organization. 

An administrative order must be judged on the grounds on 
which the record discloses that the action by the agency was based 


upon, and where the decision is explicitly based upon stated 
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considerations its validity must likewise be judged on that bas Las 
Mississippi River Fuel Corp. v. Federal Power Commission, 82 U.S. 
App D.C. 208, 163 F 2d 433; NLRB v. Capital Transit Co., 95 U.S. 
App D.C. 310, 221 F 2d 864; Local 833, UAW v. NLRB, 112 U.S. App 
D.C. 107, 113, 300 F 2d 699, 705 (1962), cert. denied sub nom. ; 
Kohler Co. v. Local 833, UAW, 370 U.S. 911, 82S. Ct. 1258, 8 L 
2d 405. Moreover, even if this principle did not itself vitiate — 
Appellees' contentions, the facts show them to be without merit. 

A. The matter of alleged acquiescence in unrestrained 

voluntary arbitration 

The obvious purpose of the Appellees' in raising a question 
of alleged voluntary acquiescence in unrestrained arbitration is 
to imply that Appellant should not complain of action by Arbitra- 
tion Board No. 282 which is equivalent to the action of an unre- 
strained arbitrator. 


The matter of voluntary arbitration was not referred to in 


any way by the Secretary of Labor in his September 23, 1963 memo- 


randum (JA 133 et seq.) which was submitted to the Board pursuant 
to Section 3 of the Joint Resolution. ‘The record will show that ' 
the Board never asked the Secretary for an explanation of the 
matter of voluntary arbitration which the parties had been dis- 
cussing. The matter of negotiations concerning arbitration did 
not figure in the Board's justification of its decision on the 
firemen-helper issue. Furthermore even if the parties had in 
fact agreed to an unrestrained arbitration of their dispute, still 


the Congress of the United States did provide standards to govern 


Shs 


the Board and this would certainly have superseded any acquiescence 


by the parties to a procedure that was not to be governed by explicit 
standards. 

Finally, the complete lack of merit in Appellees' contentions 
on this matter is evident from the fact that there never was an 
agreement and there never was consideration of an agreement which 
would put this dispute in the hands of arbitrators who could "start 
from scratch", While Appellees' briefs both make reference to the 
proposal of the Secretary of Labor and suggest that the Appellant 
submitted to voluntary arbitration of the fireman-helper and crew 
consist issues, citing JA 407-8, they did not cite nor could they 
cite any agreement on the part of the labor organizations to 
participate in an arbitration of the dispute in the terms of that 
same document. The response of the labor organizations in a letter 
dated August 16, 1963, made clear that acceptance would be subject 
to providing "a satisfactory arbitration agreement...which among 
other things will provide specific definitions of the issue to be 
arbitrated...". The conditioning of the acceptance of arbitration 
was specifically noted and approved by the Secretary of Labor in a 
letter he addressed to the Appellant under date of August 17, 1963. 

On the same day the heads of all five railway labor operating 
organizations in a letter addressed to the Chairman of the House 
Interstate and Foreign Commerce Committee stated that the dispute 
would be submitted to arbitration "in its present posture", ob- 
viously meaning that it would incorporate the advances achieved in 


collective bargaining most particularly since the August 2, 1963 
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proposal of the Secretary of Labor. 

Further in providing the Secretary of Labor with a draft of 
the specific language to be used in the arbitration agreement the 
five organizations proposed the following language: 

"The Board is authorized and directed in handling the: 
question submitted to it to consider and give all due’ 
weight to the previous progress of the parties in col- 
lective bargaining, in their acceptance of the prin- 
ciples set forth in the report of Emergency Board No. 


154, and in their acceptance of the principles sub- 
sequently proposed by the Secretary of Labor." 


In connection with the later drafts which also failed to 


materialize into agreement Appellant was aware that the arbitra- 


tion would embody results already known by both sides. This 
matter was discussed in Plaintiff's reply to Defendant's memo- 
randum in the case below, at pages 11 et seq. It is to be noted 
that the explicit reference in that brief to the "face saving 
device of a prearranged result" (which is not at all unknown 
in the field of labor relations arbitration) has not been dis- 
puted by Appellees. 
B. The matter of alleged acquiescence in representation 
by another organization | 

Appellees' briefs suggest that Appellant acquiesced in ‘a 
arrangement by which it would give up its rights to represent its 
members in connection with the effect of the selective removal 
of firemen-helper jobs on the safety, efficiency and burden of 
work of locomotive engineers. It will be noted that in the entire 


history of the bargaining between the parties, all parties have 
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recognized that it is the locomotive engineer who has a primary 
interest in the probable effect of the removal of his assistant, 
commonly referred to as the fireman-helper, from various types of 
runs and assignments. 

While there was a degree of controversy in the proceedings 
before Arbitration Board No. 282 concerning the degree to which 
the locomotive engineer's interest might be adversely affected 
by the removal of firemen-helpers and other employees from 


various types of runs and assignments, there was no question 


raised in the record concerning the fact that it is primarily 


the locomotive engineer who remains on the run or assignment 
and not the fireman-helper or other employees removed therefrom 
whose interest requires the avoidance or amelioration of such 
consequences as: 
a. increased, unnecessary and undue hazards of 
operation, 
increased exposure to and uncertainty concerning 
the application of discipline and other punitive 
measures by railroad management , and 
c. increased and undue burden of work. 

It is uncontradicted in the record of the proceedings 
before Arbitration Board No. 282 that the removal of firemen- 
helpers from various runs and assignments would cause the loco~ 
motive engineer: 

a. discontinuance or reduction in the degree of 


verification of signals, other observations and 


communications, 

discontinuance or reduction in the opportunity to 
check on the applicability of various operating 
rules and orders to situations encountered during 
the tour of duty. 

decreased opportunity and increased occasion and 
responsibility for detection, prevention and cor- 
rection of malfunctions, not only in the lead 
engine but in remote units of power which are part 
of the locomotive. 

discontinuance of and lack of provisions for neces- 
sary and appropriate relief for purposes of rest 
and nature, by an assistant and temporary replace- 
ment qualified to operate under the locomotive 
engineer's instructions and supervision, 
augmentation of the complexity and intensity of 
the performance of duties which already demand a 
very high order of skill, unrelenting alertness, 
and an extreme degree of responsibility for the 
public, for fellow employees, for equipment and 


facilities and for the lading. 


At pages 24-27 et seq. of the Board Transcript, the following 


was stated as to the reasons why the Appellant is heavily interested 
in the firemen-helper issue. 


"One reason is that the fireman is a source of employ- 
ment or of membership to the engineer's ranks. Every; 
engineer was once a fireman. 

"Secondly, it is a place to go back for engineers. 
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Under the conditions of productividy and traffic, 
when the engineer is knocked out of his job or 
bumped out by some employee of greater seniority 

he falls back into the ranks of the fireman. 
"Thirdly, the Brotherhood of Locomotive Engineers 
represents directly firemen on some properties. 
‘Fourth, getting to a point of greater moment 

than the others mentioned, as a matter of prin- 
ciple this organization is interested in the con- 
cept of collective bargaining in which the employees 
of this industry maintain the right to have their 
self-interest represented in matters of wages, hours 
and working conditions, and we are here involved with 
major elements of working conditions. 

"Pinally and most importantly, we have a very real 
self-interest in safety, have real interest in 


efficiency, and obviously in the burden of work." 
(Emphasis supplied) 


It will be noted that no issue with this statement was ever 
taken by any of the parties, including the carriers. 

The interest of the Appellant in the present proceedings is 
based to a degree on their having been served the carriers' November 
2, 1959 notice covering the use of firemen-helpers on the relatively 


few properties on which the Appellant represents that craft, but much 


more importantly, it is based on the Appellant's notice of September 


7, 1960 in which it sought the establishment of rules which would 
protect employees represented by Appellant from the removal of their 
helpers from engine service. 

Throughout the dispute the Appellant and the other organization 
representing engine service personnel acted jointly to resisting whole- 
sale, indiscriminate, unwarranted, unsafe, inefficient, and burdensome 
removal of helpers of locomotive engineers from engine service. This - 
was true in connection with the proceedings before the Presidential 


Railroad Commission, and before Emergency Board No. 154. The latter 
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Board in their report and recommendations clearly recognized that 
in the implementation of job blanking procedures, representatives 
of the locomotive engineers would participate equally with repre- 
sentatives of firemen-helpers in regard to the handling of protests 
against the blanking of jobs whose continuation might be necessary 
for the safety, efficiency and avoidance of undue burden of work | 
on the remaining employees (notably, the locomotive engineer). : 
The Secretary of Labor in his proposal of July 5, 1963 recognized 
the necessity of dealing with the representatives of both organ-. 
izations in connection with blanking procedures by basing his ae 
posal on the report and recommendations of Emergency Board No. 154 
(JA 153). Both engine service organizations responded favorably to 
this proposal except as to the third party authority provided giaeein 
(JA 155, 156). : 

On July 21, 1963 both engine service organizations submitted 
jointly to the Secretary of Labor a proposal for the selection of 
firemen-helper jobs for elimination (JA 167 et seg.). It will be 
seen that this proposal necessarily involved the exercise of selection 


functions by representatives of both engine service organizations. (See 


JA 172, 173) Note also the recognition of the locomotive engineer in 


the following sentence from this proposal: 
"No fireman-helper job is intended to be eliminated 
except under conditions which do not significantly 
impair safety and which do not unduly burden other 
employees, notably the engineer". 
JA 174). 
The chief spokesman for the carriers in his testimony before 


the Senate Commerce Committee on July 31, 1963, in connection with 
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the legislative proposal which eventually evolved as the Joint 
Resolution (Public Law 88-108) made the carriers’ long standing 
recognition of the joint interest of both engine service organi- 
zations a matter of record. At page 99 of the Senate Hearings 
there appears the following language from Mr. Wolfe's statement: 
"Emergency Board No. 154 recommended that organi- 
zations in interest be given an opportunity to pro- 
test the discontinuance of a fireman position on 
the grounds that the discontinuance of the position 
‘would unduly endanger safety or unduly burden other 
employees who would have to take on some of the 
responsibility performed by the fireman;'..." 
Thus, the active participation by the representatives of 
locomotive engineers in the selection of firemen-helper jobs 
to be eliminated was recognized by the rival labor organization, 
by Emergency Board No. 154, by the Secretary of Labor, and by the 
carriers. Nevertheless, Appellees now claim a technicality should 
defeat Appellant's rights in this regard. They cite language in 
the August 2, 1963 document of the Secretary of Labor which would 
appear to limit participation in the selection process to the 
organization representing firemen-helpers. The fact of the matter 
is that the representative of the locomotive engineers would have 
been a necessary party to the contemplated agreement and the repre- 


sentative of the locomotive engineers never contemplated signing any 


agreement which would have excluded Appellant from participation in 


determining the question of the locomotive engineers' safety and 


burden of work resulting from any proposed elimination of firemen- 


helper jobs. It is apparent that in assembling and adapting the 
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recommendations of Emergency Board No. 154 and related proposals 
for inclusion in the August 2, 1963 memorandum, the language of 
Emergency Board No. 154, which was entirely satisfactory to the 
labor organizations and was accepted by the carriers, failed to 
emerge in its original form and that the correction of this 
relatively insignificant matter of inartfulness, like others, 
was deferred in the course of discussions concerning the mat~ 
ters of substance which remained to be discussed, negotiated 
and settled. It should be evident that the August 2 proposal, 
although in rough contract language, was not in language 


completely ready for execution and signature. For example, it 


did not yet identify the parties to the agreement nor explain the 


meaning of such phrases as "the Brotherhood involved". It was 
fully the expectation of the negotiators for the Brotherhood of 
Locomotive Engineers and for the Brotherhood of Locomotive Firemen 
& Enginemen that in finished form the document would identify both 
organizations as being parties thereto and parties in interest 
within the sense of the recommendations of Emergency Board No. 154 
as reported to the Congress of the United States by the Chief 
negotiator for the carriers. 

Even if this explanation were:to be rejected, it would have to 
be noted that the August 2 provisions would necessarily have ptotected 
the interests of the locomotive engineer to a very substantial degree 
by comparison with the type .of arrangement proposed by the award of 
Arbitration Board 282 in that: 

a. The August 2 proposal as it evolved had the built-in pro- 


tection of categories and provisions for their sequential use within 
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a framework of a percentage limitation of 16 per cent of freight 
and yard jobs open for eventual elimination (compared with 90 to 
100 per cent of freight and yard jobs eligible for elimination 
under the Board's award.) 

b. The function of the representatives of the brotherhoods 
involved was defined much more precisely in the Secretary's document 
than under the award and was largely limited to the raising of 
questions of fact concerning whether a job fell within a given 
category, and whether the agreed-upon sequence of blanking was 
being adhered to. By comparison with consideration under the 
award of safety, adequacy of service and burden of work to be 
transferred to remaining employees, the August 2 document provided 
the representatives of the Brotherhoods involved with a consider- 
able more ministerial and les's discretionary function. 

c. The built-in protection of neutral adjudication in 
the event of disagreement was also available to the representatives 
of the locomotive engineers, whose views aS acontract signatory, 


would be entitled to be given consideration by the Special Board of 


Adjustment even if the technicality raised by the Appellees were to 


be regarded as valid. 

d. The carriers would not have had the same measure of con- 
flict of interest under the August 2 proposals as they obviously 
have © under the Board's award; the listing of one job for elim- 
ination would have precluded the listing of some other job for 
consideration in blanking. In other words, when the carriers could 


blank no more than 16 per cent of the total number of freight and 
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yard jobs, they could be expected to exercise some degree of 


selectivity related to the objectives of safety and the avoidance 


of undue burden of work on remaining employees. This, of course, ' 
is not true when the carriers are permitted to list all jobs for | 
elimination. 

e. Likewise, with respect to the conflict of interest of the 
employee representatives, the pressure resulting from persona. 
friendships and political considerations would have been much lighter 
under a proposal for the systematic pre-programmed elimination of 
16 per cent of the jobs, as proposed in the document which the 
.wngine service organizations were willing to execute and sign, as 
compared with the wide-open, uninstructed and unchecked discretion 
available to the local chairmen under the Board's award in connection 
with the opportunity to save a handful of relatively attractive jobs 
for friends and political supporters. 

Beyond all of these other considerations, it must be pointed 
out that, in any event, the willingness of a party voluntarily to 
acquiesce in a contractual arrangement by no means evidences dige 
a license is thereby granted to a party supporting an award to presume 
thereafter acquiescence in a completely different arrangement. It is 
one thing for the Congress to dictate that: matters on which the 
parties were in agreement be incorporated in the award; it is quite 
another thing for a board to assume that it could at one and the same 
time refuse to incorporate matters on which the parties had been in 
agreement and yet hold that on the basis of a trivial technicality 


the Brotherhood of Locomotive Engineers had voluntarily and forever 
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relinquished its interest in the protection of the employees it 
is certified to represent, and this under the completely unfore= 
seen circumstance of the Board's usurpation of legislative power 
to devise, after the close of evidence, a radically new scheme of its 
own making, completely in conflict with the scheme proposed by the 
Secretary of Labor and relied upon by the Congress of the United 
States in its enactment of Public Law 88-108. 

The claim must be rejected that on the basis of these pretexts 
advanced to support the award Appellant has forfeited its right to 
due process under Article I of the Constitution in conjunction with 


the Fifth Amendment thereof and is not entitled to the protection of 


specific standards provided by the Congress to govern the outcome of 


the dispute in which it is engaged. In our country the public interest 
supports lawful rather than unlawful action. And no matter how much 
railroad labor may be in public opinion disfavor at the moment due to 
the carriers' public relations activities, the Government of the 

United States, like any other litigant, is subject to the law of the 
land contained in the Constitution and as written by Congress. 
Plaintiffs most respectfully urge that the public interest supports 

them and their contentions, not Defendants and their usurpation of power 
in this case. No claim of "emergency" can alter the fact as stated by 
the Supreme Court in Youngstown Co. v. Sawyer, 343 U.S. 579, 589 (1952): 


"The founders entrusted the lawmaking power to 
the Congress alone in both good and bad times." 


The public interest lies in the rule of law, not in a Federal 


agency taking the law into its own hands. 
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II. SUBSTANTIAL CONSTITUTIONAL QUESTIONS WERE RAISED 
BELOW AND ARE RAISED IN THIS APPEAL 


A. The question of a three-judge 
District Court 


Appellees! discussion of the constitutional question 


raised below requires clarification concerning the Appellant's 
position with respect to the question of whether a three-judge 
District Court was required to pass on the constitutional 
question raised below. I+ must be especially noted that this 
Appellant did not oppose the convening of a three-judge court 
below. This Appellant, in fact, supports and adopts the 
theory of the other Appellants in their motion for the con- 
vening of a three-judge court under 28 U.S.C. § 2282. This 
Appellant's decision not to make a motion for the convening 

of a three-judge court below was based entirely on the belief 
that at the appropriate time it would become the duty of the 
court below to convene a three-judge court, sua sponte. 

This Appellant believes that the court below and the 
Appellees are in error in ascribing to the prayers for injunc- 
tive relief against the operation of the Joint Resolution, 
the character of "surplusage." It is obvious that in the 
event that the Award could be upheld as complying with the 
statute, it would be the function of equity to Aeeeas a remedy 
not comprehended within Section 9 of the Railway Labor Act 
(45 U.S.C. § 159). The cases cited by Appellees are thus 


entirely beside the point. 
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B. Subdstantiality of the Constitutional issue 

The question of substantiality of the constitutional 
issue raised would appear to be easily answered by the 
character of the issues apparent in this case, by the novelty 
and import of the area brought under regulation, and by the 
applicability of landmark cases which are apposite. It is 
clear that important questions concerning the restrictions 
in Article I of the Constitution against delegation of 
legislative power and the restrictions in the Fifth Amendment 
against the deprivation of due process are importantly in- 
volved in an administrative decision which, as to the blank- 
ing of firemen-helper jobs, Appellees cannot claim to be the 
result of the statutory prescription contained in Section 3 
of the governing Act. Here there was an abandonment of basic 
statutory standards and the assumption of a responsibility to 
decide "from scratch" on the basis of the ad hoc standards of 
an ad hoc board. Again, important questions of due process 
are involved in that the decision results largely from the 
considerable persuasion derived by the Board from a document 
inadmissible for that purpose (the PRC Report, see JA 55 and 
Appellant's Brief, pp. 57-58) and also from the completely 
unfounded belief (not even alleged to be based on anything in 


the record) as to the adverse conclusions of an earlier board 


(E.B. 154, see JA 56 and Appellant's Brief, p. 59). 


Beyond this, the question of due process is again im- 
portantly involved -- if it is concluded that the Board's 


actions were in conformity with the statutes under which it 
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purported to be operating -- in the failure to provide for 
a full and fair hearing. If the applicable statutes conten- 
plate that the Board's hearings and procedure may omit 


provisions for briefs, for closing arguments, for framing of 


the issues, for proposed findings and decisions, and for the 


making of findings on the evidence, then again the question 
of due process is importantly involved. Morgan v. United 
States, 304 U.S. 18, 58 S.Ct. 773, 82 L ed 1129; Willmer v. 
Committee on Character and Fitness, 373 U.S. 96, 83 S.Ct. 
1175, 10 L 24 224 (May 13, 1963); SEC v. Chenery, 318 U.S. 
80, 87 L ed 626 (1942); Secretary of Agriculture v. United 
States, 347 U.S. 645, 74 S.Ct. 826, 98 L ed 1015 (1953). 

Of course, if the defect in due process results’ not 
from the statute, but from the failure of the agency to ad- 
here to the requirements of applicable statutes, then a 
three-judge court would not be required, but the same result 
would have to be reached by the single judge hearing the 
constitutional question, on the basis of such cases as 
Beaumont S.L. & W.R. Co. v. United States, 282 U.S. 7h, 

51 S.Ct. 1, 75 L ed 221; Florida v. United States, 282 U.S. 
194, 51 S.Ct. 119, 75 L ed 291; United States v. Chicago 
M., St. P. & P. R., 294 U.S. 499, 510, 511, 55 S.Ct. 462, 79 
L ed 1023, 1031, 1032. 

On the other hand, it is clear that the question 
of re-delegation of a large measure of the Board's authority 


to some, but not all, interested private parties, each having 
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conflicting interests with the stated statutory purposes, 
without instructions and without check as to the regularity 
of the decisions made pursuant to the re-delegation, and 
that in a manner which is patently arbitrary, whimsical, 
capricious and prejudicial with respect to the selection of 
the parties who may participate in the exercise of the re- 
delegated functions -- if supported as intended by the 
statute -- is one which involves very substantial constitu- 
tional issues such as those waich were involved in Schechter 
v. United States, 295 U.S. 529, 79 L ed 1580; Carter v. 


Carter Co., 298 U.S. 238 (1936); Panama Refining Co. v. 


Ryan, 293 U.S. 388 (1933). 


Concerning the citations in Appellees' briefs of 
legislative standards upheld in other cases, it may be 
sufficient to observe that these citations are in every 
instance inapplicable. Citations of the Appellees relate 
to (a) cases involving standards made clear by historical 
context derived from judicial experience or evolution of 
regulation or by known practice, or (b) cases involving the 
foreign relations of the United States and the acknowledged 
proad role of the President in relation thereto, or (c) cases 
involving the implementation of war powers or (da) cases in- 
volving special. confidence in a particular tribunal's or 
agency's methods, or (f) cases involving ministerial or 


narrow, technical services. 


There are no cases cited by the Appellees which’ in- 
volve a combination of peace-time revolutionary social 
innovation with a heavy impact on an area of traditional 
American freedom; an ad hoc agency; standards without 
historical, known, practical context; and an administrative 
interpretation which condones the re-delegation of the 
authority vested in the agency to some, but not all, of the 
parties to the dispute, without instructions and without 
check as to the execution of the statutory mandate. That 
this combination is’ either in contravention of the govern- 
ing statute or is unconstitutional is clear from such cases 
as Kent v. Dulles, 347 U.S. 116, 78 S.Ct. 1113, 21 24 
1204; United States v. Zion Savings and Loan Assn., 313 F.2d 
331 (C.A. 10, 1963); Cramp v. Board of Public Instruction, 
368 U.S. 278, 82 S.Ct. 275, 7 L 2d 285; Lehigh Valley Co. v. 
United States, 370 U.S. 76, 82 S.Ct. 1168, 8 L 2d 345 
(1962); and the Schechter and Panama Refining cases, the 
Carter Co. case and the Morgan case, supra. 


III. APPELLEES CONFIRM BOARD'S MISINTERPRETATIO 
OF STATUTORY OBLIGATIONS 
Appellees! briefs adopt the interpretation of the 
word "agreement" which could not have been intended by 
Congress inasmuch as no binding commitment could have been 


made on any single subject in the absence of complete agree- 


ment on all subjects in the dispute, and adopt the Board's 


position, and that of the court below, that matters in agree- 
ment need not be incorporated in the award despite the clear 
language which requires just that. Likewise, the Appellees' 
briefs are pejorative of the statutory findings and of the 
central role assigned to the Secretary of Labor in setting 
forth matters of which he alone had intimate knowledge, to 


wit, the positions of the parties with respect to his 


August 2, 1963 proposals as they evolved during the negotia- 


tions and mediation efforts following that date. Further, 
the Appellees! briefs support the implied construction of the 
Board that the statute left the Board free to make or not to 
make findings concerning matters in agreement, etc. 

As a result, it appears to be the contention of the 
Appellees -- particularly in the context of their reliance 
on the supposed acquiescence of the Appellants in unre- 
stricted arbitration -- that the Board was entitled to drop 
the role of administrative agent of the Congress in carrying 
out and putting into effect congressional standards and 
policy, and instead that it was permitted to take on the 
role of an arbitrator under a private, unrestrained, volun- 
tary arbitration agreement. All of the cases cited in this 
connection are, of course, entirely irrelevant to the issues 
vefore this Court. It did not matter to the Board, and it 
does not matter to the Appellees in their effort to sustain 


the decision of the Board, that the statutory language had 
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to be interpreted and applied to carry out the clear 
Congressional intention to preserve, prefer and utilize 
collective bargaining in the resolution of the major ele- 
ments of the dispute, the selection of firemen-helper jobs 
for elimination, or that the Congress meant for the 
Secretary of Labor's experience to be utilized at least to 
some degree in the resolution of the dispute of the 
firemen-helper jobs. 

The Board and the Appellees are content with 
award which completely frustrates, one hundred per cent, 
this clear statutory intention with respect to the dispute 
over the firemen-helper jobs. 

Furthermore, the Appellees do not attempt to account 
for the deviation of the Board -- completely without founda- 
tion in the record -- from undisputed items of job protec- 
tion, with the result of gravely impairing seniority rights 
and job opportunities of employees represented by the | 


engine service organizations, including this Appellant. 


IV. SOME MATTERS WHICH WERE INACCURATELY REPORTED OR 
WERE ERRONEOUSLY EVALUATED BY APPELLEES 


The briefs of Appellees abound with statements which 


are inaccurate and with evaluations which are erroneous. 
The following are cited by way of example. 
The Appellees refer to the Supreme Court decision as 


permitting the carriers to institute their work rules; BLE 


ve. B& OR. Co., 372 U.S. 284 (1963). This is accurate so 


far as it goes, but it must be observed that the same deci- 
sion left the organizations free to reject the unilateral 
position of work rules changes by the carriers. 

Contrary to the statements of Appellees, operating 
rules are not all in issue between the parties. Operating 
rules are rules which are provided by management for the 
governance of operations of trains and equipment. These 
rules are not part of collective bargaining agreements. 
These are exceedingly numerous, quite complicated and tech- 
nical and are of constant interest to the locomotive 
engineers as part of the governing laws which are required 
to be observed in every situation to which they may become 
applicable from moment to moment of operations. There is 
no demand on either side relating to the operating rules. 

It may not be exactly true that the Joint Resolution 
is no more than a stipulation of the kind contemplated in 
Sections 8 and 9 of the Railway Labor Act. There is a pro- 
found difference between a stipulation for voluntary arbi- 
tration drawn up by the parties themselves for an award by 
arbitrators of their own choosing, as against a Congres- 
sional set of standards and policies provided for the 
compulsory settlement of a dispute by the arbitrators im- 
posed on the parties. 

It is obvious that the considerations which have led 


courts in some cases to avoid extensive serutiny of the 


results of an arrangement of the parties of their own mak- 
ing do not apply to an instance where Congress itself has 
acted, as in this case, to impose standards and to impose 
a board upon the parties. The requirement of Section 8&(e) 
of the Railway Labor Act that the arbitrator must confine 
himself strictly to the stipulations of the parties is, 

a fortiori, a requirement of an administrative agency of 
an ad hoc character designated by the Congress to perform 
a special function within a very limited period of te 
and with stated policy objectives to be attained. An ad- 


ministrative proceeding of the character involved in this 


case involves necessarily the strict observance of stand- 


ards for the conduct of hearings and for the support of 
the decision. Despite the citation by the court below of 
the vague language in Section 2(a) of the Administrative 
Procedure Act (5 U.S.C. 8 1001 et seq.), speaking of 
exempting administrative agencies composed of the parties 
to a dispute, there is little doubt that the Act was 
designed to eliminate shortcomings of procedures of just 
the kind that occurred in this case. Appellant, of course, 
contends that the exemption from the application of the 
Administrative Procedure Act is not justified by the roe 
guage of Section 2(a). It is abundantly clear that 
Appellant did not and could not serve on the Board and 
that the Board was not "composed" of parties to the dis- 


pute, but,obviously and importantly, included third parties 


-24- 


who operated from the driver's seat. Exemptions from the 
Administrative Procedure Act are not lightly to be pre- 
sumed. Brownell v. We Shung, 352 U.S. 180, 77 S.Ct. 252, 
1 L 2a 225. Even when other procedures for review are 
presented by & later statute, the broad remedial provi- 
sions of the Administrative Procedure Act are available to 
review administrative decisions except where there is 
elear and convincing evidence that Congress intended 
otherwise. Rusk v. Gort, 369 U.S. 367, 82 S.Ct. 787, 7 

L 2a 809 (1961). Where the Administrative Procedure Act 


is not applicable, traditional forms of fair procedure 


will nevertheless not be restricted py implication and 


without the most explicit action by Congress, even in 
areas where it is possible that the Constitution presents 
no inhibition. Greene v. McElroy, 360 U.S. 474, 79 S.Ct. 
1400, 3 L ed 1377 (1959). 

Appellees' description of the award is, of course, 
highly abbreviated and, consequently, misleading. For 
example, it is stated in Carrier Appellees! prief at pages 
11-12: 

tIn substance, any fireman with at least ten 

years' seniority must be retained in engine 

service." 

This is not true under the award if the fireman-helper had 


been furloughed for two years or more or if he had been 


earning less than $200 a month. In any event, it must be 


understood that no fireman-helper is guaranteed gainful em- 
ployment, regardless of seniority. Furthermore, under the 
award, a fireman-helper is required to take assignments 
that provide far less pay and far less desirable working 
conditions than at present because of the epeecedented and 
improvised restrictions contained in the award with respect 
to the exercise of seniority rights. With respect to. em- 
ployees having less than ten years' seniority, tiers de in 
the award a completely new and radical provision which 
provides employers with the club and incentive to eliminate 
many employees in a succession of seniority districts 
through the offer of a single undesirable job. Refusal of 
this offer cancels all but one-half of the last twenty -four 
months of severance pay. These examples should indicate 
the difficulty of assessing the award on the basis of the 


Appellees! summaries of its features. 


V. THIS COURT HAS AMPLE SCOPE FOR REVIEWING 
AND CORRECTING ERRORS BELOW 


Appellees seek to hedge about the award to provide 


an impenetrable barrier to judicial scrutiny. One would 


gather from Appellees' briefs that Arbitration Board No. 
282, its proceedings and its award, are effectively beyond 
the reach of the corrective functions of the American judi- 


cial system. Could Congress have intended that a board 
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would carry out the desire to preserve, prefer and utilize 
the fruits of collective bargaining in order to soften the 
unprecedented blow of compulsory arbitration, while intend- 
ing at the same time to confer a special immunity that 
would protect the award against the consequences of unfair-~ 
ness, error, and gross mistakes? Is it intended to protect 
an award that patently fails to interpret and apply the 
terms of the statutory mandate in a way that would avoid 
rendering that mandate nugatory? 

Basically, impeaching, vacating or enjoining the 
operation of the award involves the review of jurisdictional 
questions and of questions pertaining to the usurpation of 
legislative functions, delegation and re-delegation of 
legislative functions, and questions concerning due 
Process. Appellant does not understand that Appellees are 
questioning the power of the courts to review the consti- 
tutional questions which may be involved herein. It is 
hardly to be doubted that jurisdictional questions are like- 
wise subject to judicial scrutiny; otherwise, mere recitals 


could bar review provided by statute. Thus, in Morgan v. 


United States, 298 U.S. 476, 80 L ed 1288 (1935), it was 


held that the statutory conditions for the issuance of an 
administrative order could not be set at naught by mere 
assertion; where the statute provided for a full hearing, 


applicant was entitled to prove that hedid not receive 
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a full hearing and to have the administrative order set 


aside. 
The matters set forth in Sections 3 and 7(a) of the 


Act as statutory prescriptions to the Board are jurisdic- 


tional matters as well. The test of the proceedings and 


the award is to ascertain whether the Board conformed 

and confined its award to the statutory prescription; this 
is a jurisdictional test. Whether the award does, indeed, 
incorporate matters in agreement is likewise a jurisdic- 
tional question, as is the question of whether due con- 
sideration was given by the Board to the effect of the 
award on safety, adequacy of service, burden of work on 
remaining employees, and narrowing of the issues in dis- 
pute between the parties. These are jurisdictional ques- 
tions because they involve the question of whether the 
administrative agency has conformed to these requirements 
in making its award and whether it has confined its award 
within the area circumscribed by the Congress. Stark v. 
Wickard, 321 U.S. 228, 64 S.Ct. 359, 88 L ed 733. Official 
powers cannot be extended beyond the terms and the Gavwes 
sary implications of the grant. Federal Trade Commission 
v. Raladam Co., 283 U.S. 643, 51 S.Ct. 587, 75 L ed 1324. 
And an administrative agency may not finally decide the 
limits of its power. This is a judicial funetion. Social 
Security Board v. Nierotko, 327 U.S. 358, 66 S.Ct. 637, 90 
L ed 718. Moreover, the power to issue regulations is 


not the power to change the law, and it 
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would carry out the desire to preserve, prefer and utilize 
the fruits of collective bargaining in order to soften the 
unprecedented blow of compulsory arbitration, while intend- 
ing at the same time to confer a special immunity that 
would protect the award against the consequences of unfair- 
ness, error, and gross mistakes? Is it intended to protect 
an award that patently fails to interpret and apply the 
terms of the statutory mandate in a way that would avoid 
rendering that mandate nugatory ? 

Basically, impeaching, vacating or enjoining the 
operation of the award involves the review of jurisdictional 
questions and of questions pertaining to the usurpation of 
legislative functions, delegation and re-delegation of 
legislative functions, and questions. concerning due 
process. Appellant does not understand that Appellees are 
questioning the power of the courts to review the consti- 
tutional questions which may be involved herein. It is 
hardly to be doubted that jurisdictional questions are like- 
wise subject to judicial scrutiny; otherwise, mere recitals 


could bar review provided by statute. Thus, in Morgan v. 


United States, 298 U.S. 476, 80 L ed 1288 (1935), it was 


held that the statutory conditions for the issuance of an 
administrative order could not be set at naught by mere 
assertion; where the statute provided for a full hearing, 


applicant was entitled to prove that hedid not receive 
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a full hearing and to have the administrative order set 
aside. 

The matters set forth in Sections 3 and %(2) of the 
Act as statutory prescriptions to the Board are jurisdic- 
tional matters as well. The test of the proceedings and 
the award is to ascertain whether the Board conformed 
and confined its award to the statutory prescription; this 
is a jurisdictional test. Whether the award does, indeed, 
incorporate matters in agreement is likewise a jurisdic - 
tional question, as is the question of whether due con- 
sideration was given by the Board to the effect of the 
award on safety, adequacy of service, purden of work'‘on 
remaining employees, and narrowing of the issues in dis- 
pute between the parties. These are jurisdictional ques- 
tions because they involve the question of whether the 
administrative agency has conformed to these requirements 
in making its award and whether it has confined its award 
within the area circumscribed by the Congress. Stark Vv. 
Wickard, 321 U.S. 228, 64 S.Ct. 559, 88 L ed 733. official 
powers cannot be extended beyond the terms and the neces- 


sary implications of the grant. Federal Trade Commission 


v. Raladam Co., 283 U.S. 643, 51 S.Ct. 587, 75 L ed 1324. 


And an administrative agency may not finally decide the 
limits of its power. This is a judicial function. Social 
Security Board v. Nierotko, 327 U.S. 358, 66 S.Ct. 637, 90 
L ed 718. Moreover, the power to issue regulations is 


not the power to change the law, and it 
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is for the courts, to which the task of statutory construc - 
tion is ultimately entrusted, to determine whether or not 
constructive administrative interpretations are consistent 
with the intent of Congress and the words of the Act. 


Social Security Board v. Nierotko, supra; Panama Refining 


Co. v. Ryan, supra; Commissioner of Internal Revenue v. 


Winslow, 113 F.2d 418, 423, 133 A.L.R. 405 (C.A. 1, 1940). 


After all, it has been held that the question of statutory 
interpretation is a question of law "in which the courts 
are regarded as having some expertness." Railroad Retire- 
ment Board v. Bates, 75 App. D.C. 251, 126 F.2d 642. 
Accordingly, an administrative agency will not be allowed 
to nullify a statute. Orchard v. Alexander, 157 U.S. 372, 
15 S.Ct. 635, 39 L ed 737. Where an administrative con- 
struction of a statute is clearly wrong, as in this case, 
it is the duty of the courts so to adjudge. United States 
v. Finnell, 185 U.S. 236, 22 S.Ct. 633, 46 L ed 890. 

It should be noted particularly that Appellees are 
mistaken in describing Appellants as seeking a review of 
the merits of the Board's award. It is quite true that 
Appellants are deeply concerned and distressed over the 
merits of the award, believing them, in the light of 
Appellant's century of experience in labor relations, to 
be regressive and intolerable in a society of free and 


responsible men, striving to arrive at some harmonious or, 
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at least, viable and peaceful industrial relationship. 
However, Appellant is, of course, aware that this Court 
will not attempt to decide the question of the validity 
or invalidity of the award on the basis of the Court's 
re-examination of matters of merit. It should be obvious 
that Appellant is seeking to impeach and to vacate the 
award on the ample statutory and constitutional grounds 
available for that purpose. 

Where matters relating to merit are mentioned at 
all, they are mentioned only because these same matters 
relate closely to the questions of law which we believe 


are before the Court, or else to show that the injury 


which Appellant will sustain as a result of some cogni- 


zable defect of the award and the proceedings leading to 
it cannot be countered by the defense of damnum absque 
injuria. The only other resort to merit is to support 
the contention that the results which the Board derived 
from its own resources and from recommendations of the 
PRC are far different from the results which would have 
been obtained had the Board complied with the legisla- 
tive commands and reduced to the form of a constructive 
contract the practically agreed-upon contract which 
existed as of the evening of August 5, 1963 and the 
following day (see JA 197 et seq.; JA 134-135, partic- 
ularly the top paragraph of the latter page; and refer 


to analysis in Appellant's brief at pp. 44 et seq.). 
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CONCLUSION 


The judgment should be reversed with directions to 


set aside the award. 


Respectfully submitted, 


Max Malin 
1250 Federal Bar Building 
Washington 6, D. C. 
Attorney for the Appellant 


January 30, 1964 
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1. Im an action to impeach and enjoin putting in effect an 
arbitration award as prescribed by an Act of Congress on the grounds 
that the award was not in conformity with the Act and that the Act is 
unconstitutional, did a single judge have jurisdiction to determine the 
merits of those issues? 

2. Is P.L. 88108, as construed by the District Court, uncon- 
atitutional because in violation of Article I and the Fifth Amendment of 
the Constitution in that it provides for invalid delegation and redelaga- 
tion of legislative power and deprivation of constitutionally protected 
rights without due process of law? 

3. If 28U.S.C. § 2282 is applicable to this case, does the 
Question Presented in paragraph 2, above, raise at least a substantial 
question? 


4. Did P.L. 88-108 confine the jurisdiction of the arbitration 


board it created within a narrower area than the requests of the parties 


for changes in egreements? 
5. Does the award of the arbitration board conform or confine 


itself to the stipulations of P. L. 88108? 
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BRIEF FOR APPELLANTS 


Jurisdictional Statement 


Public Law 88-108 provides (sec. 4) for an arbitration board 
to make an award which shall be subject to section 9 of the Railway Labor 
Act (45 U.S.C. § 159) and should be filed in the Court below, That section 
provides for impeachment proceedings in the court in which the award is 
filed, and for appeal to the Court of Appeals within ten days from the 
decision of the District Court. The District Court entered its order 
granting defendants' motions for sumary judgnent and dismissing the 
{mpeachment proceedings on January 10, 1964, and the same “as notices of 
appeal were filed. The petition to impeach also sought declaratory and 
injunctive relief. This Court bas jurisdiction under 28 U.8.c. § 1291 end 


45 U.S.C. § 159 Fifth. 
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Statement of the Case 


The Petition in No. 18,332 was in two counts. Count I set 
forth a claim for relief through impeachment of the Award of the 
Arbitration Bourd created by Public Law 88-108, approved August 28, 
1963 (77 Stat. 132). JA27G. This claim is predicated upon Section 
9 of the Railway Labor Act (45 U.S.C. § 159) as specifically made 
applicable to the Award here involved by P.L. 88-108, Section 4. The 
Award, and the record made in the proceedings leading to the Award, 
were filed in the District Court as Misc. No. 41263. The facts and 
grounds upon which impeachment of the Award was sought are set forth 
in peragraphs 8-19 of Count I of the Petition and will be developed later 
in this brief. 


Count II of the Petition seeks a declaration of constitutional 


invalidity of P. L. 88108 and injunctive relief against the operation, 
execution, or enforcement of P.L. 88-108 by putting the Award in effect, 
if the Award is not impeached and set aside as prayed in Count I. 

It was plaintiffs' position that if the issues raised by 
Count II should be reached it would be necessary to convene a three- 
Judge court pursuant to 28 U.S.C. Sec. 2282 to hear and determine those 
issues, since Count II does seek to enjoin the operation of a federal 
statute on grounds of its constitutional invalidity. Ja 2713. However, 
the Court below stated that if a three-judge court should be convened 
it would hear and decide the whole case » and he would not decide part 
of it. JA324 A motion for the convening of a three-judge court was 
made by plaintiffs and denied (JA 39 ), and a one-judge district court 
heard and decided the case, including the denial of the injunction 
against the operation of P.L. 88-108 that was sought on the ground that 
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the statute was unconstitutional. JA 393. Cross motions for sumary 


judgment were filed, and those of the defendants were granted. 


Statutes Involved 
The statutes involved are appended hereto as Appendix A. 


Statement of Points 

1. The Court below erred in holding that 45 U.S.C. § 2282, ree 
quiring a three-judge District Court in an action seeking to enjoin the 
operation of a federal statute, applies only to cases in which an injunc- 
tion is sought against a federal official or agency. 

2. The Court below erred in holding that P.L. a8-108, as con- 
strued by that Court to provide for delegation and to permit redelegation 
of legislative power, was constitutional. 

3. The Court below erred in holding that the delegation of 
legislative power, without specifying "standards" for the exercise thereof, 
was constitutionel. | 

4. The Court below erred in holding that P.L. 88-108, as con- 
atrued by that Court to require enforcement of the Award without judicial 
review of the substantiality of the evidence, was unconstitutional. 

5. The Court below erred inhot finding that the desues raised 
by Points 2, 3 and 4 reised substantial constitutional questions. 

6. The Court below erred in holding that P.L. 88-108 did not 
confine the jurisdiction of the arbitration board within narrower linits 
than the original proposals of the parties. 

7. The Court below erred in holding that P.L. 88-108 did not 
direct the arbitration board to incorporate in its award matters on which 
it found the parties were in agreement, and in failing to hold the award 


invalid for failure to incorperate such matters in its award. 


eho 
8. The Court below erred in holding that the Award did not 
depart from the stipulations of P.L. 88-108. 
Summary_of Argument 
The complaint sought a declaration that P.L. 88108 and the 
Award of the Arbitration Board established by that Act were unconstitutional. 


The Court below erroneously held that a three-judge court was not required 


because 45 U.S.C. § 2282 applied only where en injunction is sought ageinst 


federal officisls. This was error because that section is not so limited 
and because even without an injunction relief having the effect of 
enjoining the operation of a federal statute on constitutional grounds 
requires a three-judge district court. 

P.L. 88-108, as construed below deprives employees of consti- 
tutionally protected rights including seniority rights, the right to 
pargain collectively, the right to strike and to induce others to do so, 
and other related rights. This may not be done without due process of 
law. The delegation to an arbitration board composed of private persons 
who held no governmental office, without any decision of governing policy 
by Congress, of power to destroy these constitutionally protected rights, 
was an unconstitutional delegation of legislative power and a denial of 
due process. This is government by men, not by law. 

If the Act is construed, as it was below, to authorise the 
poard to redelegate the determination of certain issues, the illegality is 
compounded. 

The Court below held that under P.L. 88108, it had no power to 
review the substantiality of the evidence te support the findings of the 
Arbitration Board. In a context of delegation of legislative discretion 


to private persons without standards, the absence of judicial review 
constitutes a denial of due process. 
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The Court below decided the constitutional issues and held that 


P.L. 88-108 contained adequate standards, stating that Panam Refining Co. 
v. Ryan, 293 U.S. 388 (1935) and Schechter Poultry Corp. v. United States, 
295 U.S. 495 (1935) no longer express the law. In this it was in error. 
These decisions are continually being cited by the Supreme Court as stating 
present law with respect to delegation of legislative power. and with 
respect to the issue of the necessity for a three-judge court, it is at 
least substantial to argue that two decisions of the Supreme Court, never 
reversed or even critised by that Court, still express the law. © 


I. THE COURT BELOW WAS WITHOUT JURISDICTION TO GRANT THE DEFENDANTS’ 
MOTIONS FOR SUMMARY JUDGMENT AND TO DISMISS THE COMPLAINT. 


A. 28.0.S.c, § 2282 is not limited to cases in which an iniunc= 
tion is sought against an officer or agency of the (y yarnment. 

The complaint sought a declaration that P.L. 88-108 and the Award 
were unconstitutional and prayed also for an injunction agai st the 
defendants' putting the Award in effect. JA 271K. Since P.L. 88-108 
provided that the Award should be put in effect, such an injunction would 
have restrained the operation of the statute. 

28 U.S.C. § 2282 provides: 

"an interlocutory or permanent injunction rest ‘aining the 
enforcement, operation or execution of any Act of ‘ongress for 
repugnance to the Constitution of the United State. shall not 
be granted by any district court or judge thereof unless the 
application therefor is heard and determined by a district 
court of three judges under section 2284 of this title." 

The Court below denied appellants' motion for a three-judge court, 
stating that Section 2282 applied only to cases in which an injunction was 
sought against an agency or officer of the Government. JA 321. Wone of 
the defendants opposed the convening of a three-judge court for any reason 


other than the slleged insubstantiality of the censtituziona questions. 
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That Section 2262 is not limited to cases in which an injunction 
is sought against an officer of the United States is apparent when one 
compares the language of that section with 28 U.S.C. § 2281, the 
parallel provision with respect to injunctions against the operation of 
a state statute. Section 2281 specifically limits its provision for a 
three-judge court to cases in which an injunction is sought “restraining 
the enforcement, operation or execution of any State statute by restrain= 
dng the action of any officer of such State - - - ." These underlined 
words are significantly omitted from Section 2282. Both sections were 
enacted the same day, use parallel language except for the words under- 
jined above, and appear at 62 Stat. 968. Congress obviously and 
deliberately intended that section 2282 be not limited to cases seeking 
injunctions against federal officers or agencies. The Supreme Court has 
expressly held that this difference in language was deliberate, and that 
Section 2282 applies although none of the parties is 8 public officer. 
Goffman v. Breese Corp., 323 U.S. 316, 317-18 (1%5). 

Section 2282 therefore applies when an injunction is sought 
that would restrain the enforcement, operation, or execution of an Act 
of Congress for repugnance to the Constitution, regardless of whom it 
4g that would be restrained. Here the Attorney General was joined as & 
defendant (JA 271C), because Section 7(b) of P.L. 88-108 makes the 
obligations of the Act enforceable upon suit by the Attorney General. 

The Court below, in its opinion, relied on an additional ground 


for refusing to convene & three-judge court, namely, that the prayer 


for an injunction was surplusage and thet the relief sought “was substan- 


tially in the nature of & declaratory judgment" (JA 386), relying on three 


cases, none of which is applicable. 
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304 U.S. 243 (1938) has repeatedly been distinguished on this issue end 
was distinguished in Coffman v. Breeze Corp., Supra. The Donnelly 
case, as has repeatedly been pointed out, did not involve an effort to 
restrain the operation of a federal statute; although the validity of a 
federal statute was drawn in question, that is not enough for a 
three-judge court. As the Supreme Court explained in the Coffman case, 
the injunction sought in Donnelly was not against operation of a statute, 
but was against a strike. ! 

Thompaon v-_Whittier, 365 U.S. 465 (1961), sought not an injunction 
put the setting aside of a ruling of the Veterans Administration that the 
plaintiff was disqualified for a pension. Thompson Vv. mhitiier, 185 F. Supp. 
306 (D.C. D.C., 1960). The Supreme Court held only that a direct appeal 
to the Supreme Court did not lie since the three-judge court was improper. 

Kennedy v. Mendoss-Martines, 372 U.S. 144 (1963) also was a case 


in which no injunctive relief was sought, and a three-judge court was 


therefore not required (pp. 152-55). 

None of those cases has any resemblance to the situation here. 
Here an injunction against the carriers putting the Award in effect ‘was 
specifically requested (JA 271K) and such relief would enjoin the operation 
of P.L. 88-108. But even declaratory relief on the basis that P.1. 88-108 
ig unconstitutional would have the same effect as an injunction, and it bas 
been held that in such situations a three-judge court is required. Rolls- 
Boyce, Inc. v. Stimaon, D.C., 1944, 56 F. Supp. 22; see United States v. 
149 Gift Packages, E.D.N.Y., 1943, 52 F. Supp. 993, 995. In RollacRoyce 
none of the parties asked for a three-judge court, and the court gua 
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gponte arranged for one when it recognized the nature of the case. 

The foregoing views are confirmed by Idlewild Bon Voyage Liquor 
Gorm v. Epstein, 370 U.S. 713 (1962). There the plaintiff sought a 
declaratory judgment that a state statute, as applied, was unconstitu- 
tional and an injunction against applying it to him. It was held that 
a three-judge court under Section 2281 was improperly denied. 

B. Where Section 2262 is applicable a single judge is without 
Jurisdiction and any decision he makes is @ nullity. 

A single-judge district court has no jurisdiction to make any 
order except to refer to a three-judge court any case to which Section 2282 
is applicable. This is true irrespective of the merits of the case. 

In Schneider v. Rusk, 372 U.S. 224 (1963), the Supreme Court on 
certiorari to this Court vacated the decisions of both this Court and of 
the District Court, which had held the constitutional question insubstan- 
tial and the complaint properly dismissed. The Supreme Court held that 
the constitutional questions "were not plainly insubstantial" and ruled 
(at p. 225): 

"The single-judge District Court was therefore powerless 

to dismiss the action on the merits, and should have con- 

vened a three-judge court.” 

To the same effect see Idlewild Bon Voyage Liquor Corp. v. Epstein, 
1962, 370 U.S. 713, 715; Stratton v. St. Louis S.WLR. Co., 1930, 282 U.S. 
10, 15; and Woif v. Boyd, 9th Cir., 1961, 287 F. 2d 520. 


Even if the constitutional question may not be reached in making 


a final decision, a three-judge court is required. Florida Lime & Avocado 
Growers v. Jacobsen, 362 U.S. 73, 76-85 (1960). In Morgan v. United States, 
W.D. Ky., 1952, 107 F. Supp. 501, 504, the three-judge court held that it 


could, and it did, decide the merits without reaching the constitutional 


question. 


The only argument made in the Court below by any of the defendants 
against the convening of a three-judge court was that none of the 
constitutional issues was substantial. Judge Holtzoff did not deny the 
motion for a three-judge court on that ground but on the ground that no 
injunction was being sought against government officials (SA 321), but in 
his later formal opinion stated that the motion could have been denied on 
the ground of insubstantiality. JA 391. 

The issue before this Court is not whether plaintiffs' constitu- 
tional contentions are sound, but only whether they are substantial. Unless 
they are frivolous, the Court below was without jurisdiction to proceed. 


What is a "substantial" question of federal law was well expressed 


by Mr. Justice Douglas in Herzog v. United States, 75 S. Ct. 3495 351 
(1955), in discussing what is a “substantial question” under F.R.Cr.P., 


Rule 46(a) (2): 


"It is not enough that I am unimpressed. I must decide whether 
there is a school of thought, a philosophical view, a technical 
‘ argument, an analogy, an appeal to the precedent or to reason 
commanding respect that might possibly prevail + * * 
[a : 
"I do not believe, however, that there is necessarily an end to 
the problem under Rule 46(a)(2), even though I reach the conclu- 
sion that on the merits there is no appellate judge who would 
likely reverse the judgment of conviction. That does not 
necessarily mean that there is no substantial issue which ‘should 
pe determined by the appellate court.’ A question may neverthe- 
less be ‘substantial’ within the meaning of the Rule, if it is 
novel * # # #" ad 
By any such test, or any other reasonable standard, plaintiffs' 
constitutional argument is at least "substantial" and the case requires a 
three-judge district court. 
Since these constitutional questions are before this Court on the 


merits unless it vacates the judgment below as beyond the jurisdiction of a 
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single judge, we will not brief the substantiality of these issues other 
than to refer this Court to our next point. All the authorities and argue 


ments which indicate that P.L. 88108 as applied by the Court below is 


unconstitutional, establish at the very least that the constitutional ques- 
tions presented are substantial. 


II. PL.’ 88-108, AS APPLIED BY THE COURT BELOW, VIOLATES ART. I, SEC. 1, 
AND THE FIFTH AMENDMENT TO THE CONSTITUTION. 


The rights of railroad employees destroyed by P.L. 88-108 and 
the Award thereunder constitute liberty and property within the meaning of 
the due process clause of the Fifth Amendment. The seniority rights of all 
firemen with less than two years seniority and of all conductors and brakemen 
whom the carriers can put on furlough by January 25, 1964, would be completely 
detroyed or severdy impaired by the Award. During the early years of employ= 
ment work is often intermittent but the employee knows that as seniority 
builds up he will get fuller hours of work and can look forward to full 
employment. The courts have long held that seniority rights are property 
entitled to the same judicial protection as other property, and this without 
regard to the number of years of seniority accrued. Marshall v. Charleston 
&¥.C. Co., 16 3.C. 283, 162 W.E. 348, 356-357; BLE. v. Mills, 1934, 
43 Aris. 379, 31 P. 24 971, 960; Washington Lodge 104 v. Boilermakers, 1949, 
133 Wash. 1, 67-68; Fine v. Pratt, 1941, Tex. Civ. App., 150 S.W. 2a 308, 
312; Ledford v. Chicago, M. St. P. & P. RB. Co., 1939, 296 Ill. App. 298, 18 MN, 
E. 28 568, 572572. Mot only are all these rights destroyed for firemen with 
less than two years seniority on January 25, 1964, but for firemen with two 
to ten years seniority, all yard brakemen and conductors, and road brakemen 
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and conductors working on branch lines, seniority rights would be seriously 
impaired. : 

The rights of employees to safety in operations and to the work load 
defined by collective bargaining provisions are likewise property rights 
which have been destroyed by fiat of P.L. 88-108 and the Award. The absence 
of firemen and the reduction of brakemen increase the hazards of railroad- 
ing which already is one of the most dangerous occupations in the United 
States in terms of number of lives and limbs lost in wesvaee Also, the 
removal of firemen and brakemen admittedly increases the work load of the 
remaining employees who take over duties previously performed by the removed 
employees. 

For cases holding that the right to bargain collectively is a funda- 
mental human right existing at common law independently of any statute » see 
American Stee], Foundries v. Iri-City Central Trades Council, 1921, 257 U.S. 
184, 209; Texas & MN. O. R. Co, v. By. Clerks, 1930, 281 U. S. 548, 570; 
MLLR.B. v. Jones & MbLaughlin Steel Co., 1937, 301 U.S. 1, 33; Amalgamated 
Workers v. Edison Co., 1940, 309 U.S. 261, 263; Williams v. Yellow Cab Co., 
3rd Cir. 1952, 200 F. 24 302, cert. den. 346 U.S. 840. And since collective 
bargaining is not likely to be effective unless the demands of vorkert are 
packed with the power to strike, the right to strike and to induce others to 


strike have likewise been held to be fundamental human liberties. “Stapleton 
v. Mitchell, D. Kan., 1945, 60 F. Supp. 51, 61; United States v. Petrillo, 


#/ Accident Bull. No. 130, I.C.C. Bureau of Transport Econcaics and Statis- 
tics, Calendar Year 1961, Table Mo. 103, p. 10, shows an accident rate 
among yard brakemen and yard helpers of 42,66 casualties per million man 
hours as compared with 36.3 for lumber, which is the most dangerous 
industry. See U.S. Dept. of Labor, Bureau of Labor Statistics News 
Release of March 8, 1962, p. 2. : 
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N.D. I12., 1946, 68 F. Supp. 845, 849, reversed on other grounds, 332 U.S. 1; 
Arthur v. Oskes, 7th Cir., 18%, 63 Fed. 310; Kemp v. Division 24), 1912, 255 
Ill. 212, 99 N.E. 389; Pickett v. Walsh, 1906, 192 Mass. 572, 78NE. 753, 
757; Gray v. Building Trades Council, 1903, 91 Minn. 171, 97 N.W. 663. 
Public Law 88-108, by substituting compulsory arbitration for collective 
bargaining and by prohibiting the right to strike with respect to the 
disputes referred by the statute to compulsory arbitration, has interfered 
with these fundamental human rights. 

There can hence be no doubt that P.L. 88108 and the Award issued 
thereunder deprived the employees of liberty and property which is protected 
by the Fifth Amendment. Deprivation of these rights by unconstitutional 
methods constitutes a taking without due process of lav. 


Compulsory arbitration of the terms of collective bargaining 
agreenents -- the unmeking of old agreements and the making of new agreenents 


without the congent of the parties -- substitutes a government by man instead 


of government by laws unless the statute providing for compulsory arbitration 
sets forth the policy and standards to be used in deciding the dispute. 

fhe firm conviction that our form of government requires all law- 
making to be done by elected representatives of the people and prohibits an 
evasion of this responsibility by delegation of legislative power to non- 
elected persons except for the administrative process of applying legislatively 
established standards, has resulted in invalidating all laws providing for 
the compulsory arbitration of the terms of collective bargaining agreements 
whieb were not drafted in the acceptable form of administrative agencies 


acting within legislatively established standards. 
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Here Congress came face to face for the first time with the problem 
of technological development allegedly rendering large numbers of 
employees, many with long years of seniority, no longer Saceusarys This 
Court may take judicial notice of the fact that technological change has 
created a serious national problem with respect to employment. There is 
no established national policy for handling this problem. 

The possible solutions are unlimited. But whether ‘11 or part of 
the cost should be borne by carriers or by employees or by the public ? 
through insistence on natural attrition for everyone on the seniority rolls, 
or through early retirement, or through pro rating of work, or by a 
retraining program, or by a nationwide seniority pool for railroads, or some 
other, are all basic policy decisions for Congress $6 make, aise Congress 
abandons collective bargaining, with the right to strike, as the avenue 
for. resolving these problems. Congress did not make any such policy decision 
but delegated the problem to private individuals, not even responsible govern- 
ment officials. Congress ducked its responsibility to make this decision 
by saying that instead of determining policy it would let the President 5 
choose some men end whatever they decide would be binding law. As Judge 
Holtgoff construed P.L. 88-108, these private individuals were not required 
to operate within the area of disagreement of the parties but had. garte 
blanche to make any disposition of firemen and brakemen they sev fit, 


restricted only by their concept of public interest and welfare of employees, 


employer, and the transportation systen. 
The only compulsory arbitration laws analogous to P.L. 88-108 have 
been in the states and these have uniformly been held unconstitutional except 


when they were cast in the form of administrative agencies with specific 
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standards and judicial review including the substantiality of the evidence. 
The highest courts of the states of New Jersey, Washington, and Michigan, 
in well reasoned opinions by such distinguished jurists as Justices 
Vanderbilt, Schwellenbach, and Bushnell, have held compulsory arbitration 
statutes invalid as unconstitutional delegations of legislative power. 
Yan River v. Traffic Tel, Workers Fed, of New Jersey, 1949, 2N.J. 335, 
66 A 28 616, 9 ALR 2d 854; State ex rel, Everett Fire Fighters v. Johnson, 
1955, 46 Wash. 24 114, 121, 278 P. 2d 662; Transport Workers Union v. 
Circuit Judge, 1948, 322 Mich. 332, 348, 34 NW. 71. 

In the Van River case, the Supreme Court of New Jersey unanimously 
invalidated a state statute providing for compulsory arbitration of terms 
of employment of public utility employees. The Court stated (2 N.J. at 
Pp. 353-354): 

® # « % in the absence of standards, the very term'board of arbitra 

tion' carries with it the implication that the board will 

act in the way that arbitrators customarily act, not accord- 

ing to established criteria but according to the ideas of 

justice or of expedience of the individual arbitrators. 

Anyone who bas had experience with arbitration realises that 

this is the inherent weakness of arbitration as a remedy. 

Uniess standards are set up in any sutmission to arbitration 

the tendency to compromise and be guided in part by expedi- 

ency as distinguished from objective considerations and real 

right is inevitable. + * # # 

"Standards of delegation are peculairly required more- 
over, where the legislature is enacting a new pattern of 

social conduct. Paname Refining Co. v. Ryan, 293 U.S. 388, 


79 L. Ed. 446 (1935); Add. Schechter Poultry Coxe. v. 
United States, 295 U.S. 495, 79 L. Ed. 1570 (1935).% * 


The Supreme Court of Michigan invalidated a statute providing for 


the compulsory arbitration of labor disputes stating (Transport Workers Unico 
v. Circuit Judge, 1948, 322 Mich. 332, 348, 34 N.W. 71): 


"another fatal defect in the act in question is the failure 
of the legislature to designate the standards for the exercise 


aS a 

of power which it has delegated to the arbitration board. 

It is argued that, in the absence of specific tests, the 

rule of reasonableness is to prevail. Current disputes 

between employers and employees emphasize the need of such 

standards for the guidance of those called upon to settle 

labor disputes, the crux of which is generally sharp dis- 

agreement as to the reasonableness of the demands of both 

sides, * * # 

"A number of the acts heretofore cited which have to do 
‘with anti-strike legislation contain certain criteria for 
determining fair and equitable wages, in order to avoid dis- 
criminatory treatment of employees." 

The Supreme Court of Washington invalidated a eity charter provi- 
sion for compulsory arbitration of wages, hours and working conditions of 
firemen as an unconstitutional delegation of legislative authority. State 
ex, rel. Everett Fire Fighrers v. Johnson, 1955, 46 Wash. 2d 114,.278 P. 2d 
662. See also In re Compulsory Arbitration, 1886, 9 Colo. 629, 21 Pac. 474, 
in which the Supreme Court of Colorado advised the legiglature that a 
proposed bill for compulsory arbitration of labor disputes was unconstitutional. 
The subject is reviewed in Anno: Constitutionality of arbitration statutes, 
55 A.L.R. 24 432 (1957). : 

Commentators are uniformly agreed that laws providing for compulsory 
arbitration must provide standards to govern the arbitration for 
arbitration of terms of a contract is a field in which no esereerns, exist. 
See, for example, Charles 0. Gregory, Injunctions, Seizure and Colmpulleeny 
Arbitration, 26 Temple Law Quar., 397, 398 (Spring 1953) where Professor 


Gregory states: 


"Now I have had some experience as an arbitrator, but I have 
seldom arbitrated unsettled contract terms. Indeed, this 
bas never seemed like arbitration at all, since there are no 
real standards to follow. + # # In grievance arbitration the 
parties have set standards in the written contract. But 
this is not true in the arbitration of items like wage rates, 
no matter how carefully the sutmission agreement is drawn." 
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Similarly see Asher W. Schwarts, Is Compulsory Arbitration Neces- 
sary?, 15 Arb. Journ., 189, 197, 1960: 

"It is unrealistic to believe that legislation can be adopted 

establishing compulsory arbitration without at the same time 

fixing standards for arbitration clauses which we find in 

labor agreements, and the kind of arbitration we ere talking 

about here is that the labor agreement itself fixes the 

authority of the arbitrator. He interprets and applies an 
. agreement determined in advance by the parties themselves. 

"In fixing wages and working conditions, however, there is no 

guide for the arbitrator unless one is fixed for him and it 

would have to be done in the lew itseif." 

In three cases the Supreme Court of the United States bas held 
acts of Congress unconstitutional because of improper delegation of leg- 
isiative power. Panama Refining Co. v- Byan, 1934, 293 U.S. 388, 421- 

4,30; Schechter Corp. v. United States, 1935, 295 U.S. 49, 529-542, 551-555; 
Garter v. Garter Coal Co., 1936, 298 U.S. 238, 311. While the ruling in the 
Schechter case with respect to federal jurisdiction over transactions affect- 
ing interstate commerce is no longer the law, the ruling with respect to 
delegation is still good law and both the Papame Refining and Schechter 
eases are continuously cited as authorities. The fact no subsequent 


decisions by the Supreme Court have held acts of Congress unconstitutional 


pecause of delegation without standards in no way lessens the validity of . 


this doctrine. The Supreme Court in these subsequent cases has construed 
acts of Congress as not conferring the discretion claimed because any other 
construction would raise serious issues of constitutionality. Kent v- Dulles, 
1958, 357 U.S. 116, 1195 Brempap v. Glaxk, 1952, 342 U.S. 451, 456. For 
other opinions citing these cases authoritatively see Carlsony. Lendop, 
1952, 342 U.S. 52, 542-5443 Lathrop v. Ranehue, 1961, 367 U.S. 820, 8783 
United States v- Sharunack, 1958, 355 U.S. 266, 297-298; Rarenblatt v- 

Hnied States, 1959, 360 U.S. 107, 140, 2. 7- 


-17 - 

In Papama Refining Co. v. Ryan, 293 U.S. 388 (1935), in enjoining 
the enforcement of a "hot oil" order issued under Section 9(2) of the 
National Industrial Recovery Act, the Court stated (293 U.S. at p. 421): 


"The Congress manifestly is not permitted to abdicate, 
or to transfer to others, the essential legislative functions 
with which it is thus vested. * * * if our constitutional system 
is to be maintained." 


The Court then proceeded to review the cases dealing with this 


problem and concluded as follows (293 U.S. at p. 430): 

"Thus, in every case in which the question has been 
raised, the Court has recognised that there are limits of 
delegation which there is no constitutional authority to 
transcend. We think that § 9(c) goes beyond those limits. 
As to the transportation of oil production in excess of state 
permission, the Congress has declared no policy, has established 
no standard, has laid down no rule." 


A recent expression of these views is found in Arizona v. California, 
373 U.S. 546 (1963). The majority of the Court found it unnecessary to 
pass on the validity of the method of apportioning water because no decision 
with respect to any shortage of water had yet been made by the Secretary. 
Mr. Justice Harlan, in a separate concurring opinion, stated (373 U.S. at 
pp. 626-627): 


"The delegation of such unrestrained authority to an 
executive official raises, to say the least, the gravest 
constitutional doubts. See 


United States 

293 U.S. 388; cf. 

U.S. 579, 587-589. The principle that authority granted by 
the legislature must be limited by adequate standards’ serves 
two primary functions vital to preserving the separation of 
powers required by the Constitution. First, it insures that 
the fundamental policy decisions in our society will be made 
not by an appointed official but by the body immediately 
responsible to the people. Second, it prevents judicial 
review from becoming merely an exercise at large by provid- 
ing the courts with some measure against which to judge the 
official action that has been challenged. 
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"The absence of standards under the Court's construction 

is an instructive illustration of these points. The unrestrained 

power to determine the burden of the shortages is the power to 

make @ political decision of the highest order. « # # # Further- 
more, whatever the Secretary decides to do, this Court will 
surely be unable to effectively review his actions, since it 

will not know what guides were intended by Congress to govern 

those actions." 

In Pedergen v. Bengon, 1958, 255 F. 2d 524, 529, this Court cited 
and relied upon Schechter and Panama, in reversing the dismissal of a complaint 
seeking to procure the release of giraffes from detention at a government 
quarantine station. This Court held that the Secretary of Agriculture's 
detention of the giraffes was improper because he acted under powers as to 
which Congress had failed to specify adequate standards. For other Court of 
Appeals or three-judge district court cases applying Schechter or Panama 
similarly, see United States v. Zions Savings & loan Aga'n, 10th Cir., 1963, 


318 F. 24 331, 336; Isbrandteen v. United States, 1951, 96 F. Supp. 883, 


896 (per Judge Frenk, setting aside order of Federal Maritime Board). 


In the argument in the Court below appellants relied heavily on 
Panama Refining Co. v. Ryan, 293 5.S. 388 (1935), and on Schechter Poultry 
Gorp. v. Ynited States, 295 U.S. 495 (1934) as showing that such broad 
delegation of power was unconstitutional. Judge Holtsoff rejected our argu- 
ments with the observatinn that he thought thet Panama and Schechter were no 
longer the law. JA 365. The cases above cited establish that Judge Holtzoff 
was in error in believing Panama and Schechter were no longer the law. In 
connection with our jurisdictional issue with respect to the three-judge court, 
it should be noted that even if Judge Holtsoff is correct in his view that 
Panama Refining and Schechter should no longer be followed, it can hardly be 
seid thet an argument is insubstantial when to reject the argument one must 
find that two decisions of the Supreme Court, never overruled or even 
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criticized by that Court, no longer ere sound law. An argument that must be 


accepted if those cases are law is at least a substantial argument. And if it 
is a substantial argument, Judge Holtzoff was without Jurisdiction to decide 
the case. 

An examination of the cases cited by Judge Holtzoff for the propo- 
sition that P.L. 88-108 fixes standards as definite as those often held 
adequate, shows in each instance that in the cases he cited Congress had 
itself made the policy decision in a way it has not done in P.L. 88-108. 

Two of the cases cited dealt with emergency wartime measures, Yakus ve. 

United States, 1944, 321 U.S. 414 and Lichter v. United States, 1948, 334 

U.S. 742, where admittedly Congress has greater latitude in conferring 
discretionary powers on the executive than would be true in peaaeeing: 
Nevertheless, in each of these cases the Supreme Court spent pages of opinion 
in reviewing the standards prescribed. In Yakug Congress selected the "prices 
prevailing between October 1 and October 15, 1941" as the prices from which 
adjustments of a prescribed nature were to be made (321 U.S. at p. 421). 

The administrator was directed to take the nearest two weeks period to that 
time in which prices were representative, as to any commodity as to which 
prices were abnormal because of seasonal market conditions (321 U.S. at p. 
421). In making adjustments from the base period for the purpose of stabilising 
prices without restricting needed production Congress specified the effect to 
be given to speculative fluctuation, general increases or decreases in 

costs, amount of profits earned and other items (321 U.S. at p. 421). 

Clearly Congress had fixed the standards to be governing in controlling 
prices. 

In Lishter, the Court devoted thirteen pages of opinion (334 U.S. 
at pp. 774-787) plus nine pages of appendices (334 U.S. at pp. 793-802) 
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to showing that the delegation involved was valid because of adequate 
standards. The Court reviewed the history of recovery of excess profits 
by the United States, beginning with the Transportation Act of 1920 

(334 U.S. at 784); and cited Davton-Googe Creek By. Co. v- United States, 
1923, 263 U.S. 456, 476-477, which describes how Congress in this original 
regulation of excessive profits, specified for the first two years to 


which the law was applicable that any return on investment in excess of 5-1/2 


per cent was excessive, and provided for valuation under previously existing 
practices of the Interstate Commerce Commission. The Court in the Lichter 
case detailed the various administrative practices of the War, Navy, and 
Treasury Departments and the Maritime Commission with respect to renegotiating 
contracts to eliminate excessive profits, which were kmown to Congress when 
it adopted the statute under attack (334 U.S. at 777-778). The Court also 
listed and discussed the various clear expressions of policy as to what 
Congress meant eas excessive profits, such as allowing only deductions permitted 
by the Internal Revenue Service (334 U.S. at 797) and not unreasonable 
payments for salaries, bonus, or other compensation to officers or employees 
(334 U.S. at 776). The Court did not hold that the term "excessive profits" 
standing alone was adequate as Judge Holtsoff indicates. 

In Federal, Commnications Commission v. BCA Communications, Inc.» 
1953, 346 U.S. 86, the Supreme Court set aside and remanded to the Federal 
Communications Commission for further consideration an order authorizing 
Mackay Radio to open two new circuits for radio-telegraph service between 
the United States and certein foreign countries over the opposition of RCA 
which already provided admittedly adequate service to those points. The 
Supreme Court reviewed federal policy with respect to monopoly versus 
competition from the establishment of a non-competitive post office through 
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regulation of railways and enactment of the Sherman Act (at p. 92) down 
to the most recent regulatory agencies (at p. 93) to demonstrate. 
congressional policy that public interest does not require competition. 

Where the Supreme Court has held that general terms constitute 
permissible standards, the phrases used, such as "public int rest, convenience 
and necessity" in the licensing of public utilities, "just u24 reasonable 
rates" in rate making, "unfair methods of competition," "undue er unreason=- 
able preference" with respect to shippers, all are "words of art” having a 
well defined meaning. 


Judge Holtzoff's reference to the National Railroad Adjustment Board 


as a precedent for P.L. 88-108 is misplaced. While it is sometimes said 
that the Railway Labor Act provides for compulsory arbitration in 45 U.S.C. 

§ 153, that is "compulsory arbitration" itn a different sense. First, under 
those provisions there is no arbitration at all unless one of the parties to 
the dispute submits it to the National Railroad Adjustment Board, unlike 

P.L. 88-108. But more importantly, “arbitration” under section 153 is 

not arbitration of what the terms and conditions of employment shell be; 
jurisdiction under that section is limited to questions of the meaning or 
application of terms and conditions the parties have agreed on in collective 
bargaining. 45 U.S.C. § 153 First (1). This distinction between ‘arbitration 
of disputes arising over the meaning and application of écuteacts and 
arbitration of the terms to be included in a contract is well understood by 
labor arbitrators. See, for example, the quotations from Charles 0. Gregory, 
Injunctions, Seizure and Compulsory Arbitration, 26 Temple Law Quar., 397, 
398 (Spring 1953) and Asher W. Schwartz, Is Compulsory Arbitration Necessary? , 
15 Arb. Journ., 189, 197 (1960), set forth supra. , 
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To impose compulsory arbitration of a dispute over whet shall 
be the terms and conditions of employment without standards, is for Con- 
gress to abdicate its responsibilities for waking law and to allow men, 
not laws, to govern. For setting up compulsory arbitration over terms to 
be included in a collective bargaining agreement, makes the content of 
the lew depend on the men who are chosen to make the decision, rather than 
on any legislative policy adopted by Congress. A government of men, rather 


than of laws, is abhorrent to our system of government. 


Public Law 88-108, if construed as authorising the award here 
rendered, not only involves unlimited delegation of legislative authority 
to the Arbitration Board but also permits the redelegation of that legislative 
authority to special boards of adjustment. All the vices of unrestricted 


delegation by elected representatives of their duty to make the basic 


substantive decisions on the problems requiring new laws are doubly present 


where the men to whom they pass their law-making powers in turn pass them on 
to other men. In Louisville and Jefferson County Air Board v. American 
Airlines, D.C.W.D. Ky., 1958, 160 F. Supp. 711 (judgment set aside on ground 
state law issues should first be decided by state courts, 269 F. 2d 811), 
submission to arbitration of the issue of the amount of rent to be paid by 
airlines for use of airport facilities was held an improper redelegation of 
authority delegated by the legislature to the Air Board. 

Similarly, under statutes providing for arbitration by voluntary 
agreement, it has been held an improper redelegation of authority for an 


arbitrator to provide in his award for a further arbitration board to settle 
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issues not decided in the first award. Fifth Avenue Coach Co., 1946, 

4 L.A. 548. Judge Isador Wasservogel, sitting as an arbitrator under an 
agreement empowering him to write the disputed terms of an agreement, 
stated (4 L.A. at p. 580): ! 


"It is believed that the arbitrator has no power either 
to direct or prohibit negotiations between the parties on any 
issue. An award which directs the parties to negotiate and, 
in the event of failure to agree, to again submit the issue to 
arbitration would, to my mind, be of questionable validity. 
The clear mandate of the statute [C.P.A. Section 1462, N.Y.S. 
~ to hear and determine questions presented by agreement of 
arbitration] requires the arbitrator to determine the issues 
submitted to him. To refer the parties to further arbitra- 
tion seems to me an avoidance of this obligation." 


The constitutional law set forth in Sub-point B of this Point, 
gupra, requires that Public Law &8-108 be held unconstitutional if it be 


construed to permit an arbitration award in which issues are submitted 


to a further compulsory arbitration process rather than disposed of by 


the award. 


The vices inherent in delegation of legislative authority to the 
President or other members of the executive branch of the government are 
present to an even greater degree in delegation to private individuals. 
Congress does not discharge its duty to legislate by enacting a statute 
which merely passes on to other men, non~elected individuals responsible 
neither to the electorate nor anyone else, the making of all policy decisions 
respecting grave public problems. In the Court below, the curriers and the 
goverment relied heavily on statements made in Davis, Administrative Law 
(1958) vol. 1, pp. 81-82, § 203, which takes an extreme view. But even 


Professor Davis, in arguing against requiring specific standards in 
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Congressional delegation, makes it clear that delegation must be to 
continuing governmental agencies with established and known policies and must 
ve subdject to judicial review as to the substantiality of the evidence. 
Nowhere does he suggest leaving policy decisions to private individuals on 
an ad hoc basis as occurred here. 

The Arbitration Board provided by Public Law 88-108 was not an 
established government agency. Neither the labor nor carrier members nor 
the neutral members were government employees. Their appointment was not 


approved by the Senate as is usual of policy making officials. They were 


not required by Public Law 88-108 to take the oath of office required of 


all federal employees (5 U.S.C.A. 16). 

In each of the instances in which legislative power has been 
delegated to private persons, the courts in invalidating the legislation 
have commented on the non-governmental status of the recipient of the power 
as an additional basis of unconstitutionality. 

In Carter v. Carter Coal Co., 1936, 298 U.S. 238, 311, the fixing of 
hours on a national basis by agreement of the majority of producers and the 
union representing a majority of miners and the fixing of wages on a district 
pasis by agreement of the majority of producers and the union representing 
a majority of miners was held as unconstitutional delegation of legislative 
authority. For other cases holding delegation to private individuals un- 
constitutional see Jouisville and Jefferson County Air Board v._American 
Airlines, W.D. Ky.,'1958, 160 F. Supp. 771, 774-775, judgment set aside on 
other grounds, 6th Cir., 1959, 269 F. 2d 811; Sunbeam Corp. v. Richardson, 
W.D. Ky., 1956, 144 F. Supp. 583, 591; Group Health Inc. v. Howell, 1963, 
4N.T. 437, 444°645, 447, 193 A 20. 


jo private persona, constitutes a denial of due process. 

If the delegation of legislative power to private persons is ever 
permissible, the rights affected thereby must be protected by the usual 
judicial review. As appears from Davis, 1 Ad. Law, pp. 98099, Sec. 2.05, 
cited above, in arguing for wide discretion to delegate, he refers to the 
necessity of adequate eafeguards including "the accustomed scope of judicial 


review." 


Judge Holtgzoff held that the accustomed scope of judicial review 


was inapplicable to the Award. He held he had no power to review the 
substantiality of the evidence to sustain the findings made by the arbi rators 
in support of the Award. JA 378. ) 

We sutmit that unrestricted delegation of legislative powers to 
private persons without any safeguard of review as to the substantiality of 
the evidence is arbitrary and capricious. The law as construed by the 
court below deprives the appellants of their constitutional rights without 


due process of law. 
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IIY. THE JURISDICTION OF THE ARBITRATION BOARD. 


The basic issues between the railroads and their employees 


originated with certain notices served by the railroads on November 2, 


1959 pursuant to section 6 of the Railway Labor Act to make drastic 
changes in the collective bargaining agreements of the so-called 
“operating” labor organizations, and with the organizations’ counter- 
proposals of September 7, 1960. Only two of those issues, the fireman- 
helper issue and the crew-consist issue, are the subjects of P.L. 88-108. 
We submit that P.L. 88-108 confines the jurisdiction of the 
Arbitration Board to resolving the areas of disagreement between the 
parties concerning certain suggestions made by the Secretary of Labor on 
August 2, 1963, and directs the Board to include in its award matters con- 
cerning which the parties were in agreement. The Board did not so con- 
fine itself nor fdllow such direction, and the Court below held that 
Congress had not so confined and directed the Board. This was plain error. 
After repeated proceedings and mediation, it appeared imminent 

in the summer of 1963 that the carriers would put their proposed rules 

- changes in effect without agreement and that the organizations would 
strike in resistance to the effectuation of unilateral changes in the 
rules. Congressional action on the subject originated with a message 
from the President on July 22, 1963, to which he attached proposed 
legislation that would have conferred on the Interstate Commerce Commission 
authority to make interim resolutions of those two issues concerning 

the manning of Locomotives and trains. The proposed bill provided that 
the Commission should give consideration to the recommendations made by 


the Presidential Railroad Commission and by Emergency Board 154, but left 


-2- 


the Commission free to review ab initio the merits of the carriers’ and 


organizations' proposals concerning the manning issues. seas e, 3, S.J. 
Res. 102, H.R. 665. 

While the matter was pending in Congress and haetines were being 
held, the Secretary of Labor continued his mediatory efforts and the 
parties continued negotiations. Considerable progress toward agreement 
was achieved, and this was reported to Congress. H. Rpt. 713 on H.J. 

Res. 665, p- 3. On hapast 2, 1963, the Secretary made suggestions for 
resolving the two issues in the light of the progress that had been made. 

The Secretary of Labor and the Committees of Congress were anxious 
to preserve the gains made in vargaining while imposing the first federal | 
compulsory arbitration statute in the country's history. See 'the fifth 
Whereas clause to P.L. 88-108; S. Rpt. 459, p. 7- The improved situation 
brought about a sharp departure from the original proposed legislation. 
An arbitration board was substituted for the 1.C.c., since the parties 
had agreed, although with some reservations, on arbitration but had been 
unable to agree on the terms of the arbitration. And the jurisdiction of 
the board was narrowed from the original proposals of the parties to the 
area of disagreement on the August 2 proposals of the Secretary. To 
impinge as little as possible on collective bargaining in enacting com- 
pulsory arbitration, the Congressional Committees kept in constant touch 
with the Secretary of Labor and the parties. See, ¢.g-, Cong. Rec. pp. 
15046, 15050, 15052, 15277. 7 

Significant in indicating the nature of the jurisdiction ine 
tended to be conferred on the Arbitration Board, is the folloving inter- 
change between Chairman Harris of the Commiteee on Interstate and Foreign 


Commerce and Congressman Fulton of Pennsylvania: 
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"wR. FULTON of Pennsylvania. So that really you are 
reading into this language that the only binding effect 
and the only things before the arbitration board are the 
two items, so that they do not have jurisdiction to go 
generally into those matters which were not in agreement 
between the parties? 


"WR, HARRIS. The parts of these two features that 
are not in agreement. There are innumerable items in 
these two issues on some of which agreement has been reached 


and on some of which no agreement has been reached. 
"wR. FULTON of Pennsylvania. I am just trying to 


Limit the jurisdiction of the Arbitration Board." 
(Cong. Record 15280.) (Emphasis supplied) 


It should be noted that the jurisdiction of the arbitration 


intended to be Limited to "the parts of these two" issues on 
parties were "not in agreement” because the parties were in 
on some of the "items in these two issues.” 

The key! language in P.L. 88-108 here involved is as follows: 


Preamble - "Whereas it is desirable to achieve the 
above objectives in a manner which preserves and prefers 
solutions reached through collective bargaining; and 


"Whereas, on August 2, 1963, the Secretary of Labor 
submitted to the carrier and organization representatives 
certain suggestions as a basis of negotiation for disposi- 
tion of the fireman (helper) and crew consist issues in the 
dispute and thereupon through such negotiations tentative 
agreement was reached with respect to portions of such 
suggestions; and 

ee 


"Sec. 3. Promptly upon the completion of the naming 

of the arbitration board the Secretary of Labor shall furnish 
to the ‘board and to the parties to the dispute copies of his 
statement to the parties of August 2, 1963, and the papers 
therewith submitted to the parties, together with memorandums 
and such other data as the board may request setting forth 
the matters with respect to which the parties were in tenta- 
tive agreement and the extent of disagreement with respect 
to matters on which the parties were not in tentative agree- 
went. ‘The arbitration board shall make a decision, pursuant 
to the procedures hereinafter set forth, as to what disposi- 
tion shall be made of those portions of the carriers' notices 
of November 2, 1959, identified as "Use of Firemen (Helpers) 
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on Other Than Steam Power" and "Consist of Road and Yard 
Crews" and that portion of the organizations’ notices of 
September 7, 1960, identified as “Minimum Safe Crew Consist" 
and implementing proposals pertaining thereto. The arbitra- 


tion board shall inco ate in such decision any matters on 
which it finds the ives were in eement, shall resolve 
the matters on which t pert es were not in og ‘cement, and 
shall, in making its a > @ive due considerat on to those 
matters on which the parties were in tentative agreement. 
Such award shall be binding on both the carrier and organiza- 
Eion parties to the dispute and shall constitute a compiere 
and final disposition of the aforesaid issues covered by 


decision of toe board of arbitration. (fSmphasis supplied.) 


In the face of the foregoing underlined language the Court 


below held (JA 381): 


; i 


"Plaintiffs' counsel would construe the first clause of this 
sentence as a mandate to the board to accept an! give effect to 
whatever agreements had been reached during the negotiations 
and as a restriction of its jurisdiction only to those points 
as to which there was no accord. While the statute is not as 
clear as it might be, the court is of the opinion that plain- 
tiffs' counsel have misconceived its meaning. Congress did not 
say and manifestly did not intend what plaintiffs’ ‘counsel 
would read into the Act. The statutory instruction should be 
interpreted as directing the board to consider and refer in its 
decision to any matters as to which it finds the parties were 
in agreement. It does not command the board to adopt such 
agreements. There was no intention on the part of ‘the Congress 
to circumscribe the board in this manner. Obviously, the pur- 
pose of the clause was to point the attention of the board to 
any agreements reached in order that the board might give them 
due weight, but not to limit its discretion in arriving at a 
final decision." 


And it stated" * * the board was not bound by agreempts made 
a 


by the parties." JA 385. : 
In addition to the foregoing, there is abundant additional legis- 
lative history in refutation of that holding. 
The House Committee Report in explanation of Section 3, states 
as follows: 
"Mis section requires the Secretary wt itxber a6 furnish 


certain statements, memorandums, and other datu to’ the 
arbitration board which relate to the two principal issues 
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in dispute. The arbitration board is required to resolve all 

matters in dispute and to include in its dec sion those in 

which the parties were in agreement. s award is e 

binding on the parties and is a complete and final disposition 

of the two major issues: use of firemen (helpers), and consist 

of road and yard crews." H.R. 713, p- 14.) (Emphasis added.) 

The language of Section 3 and Section 7 as reported by the 
Senate Committee was changed as a result of certain amendments, described 
by Senator Cotton who offered the amendments on the floor of the Senate, 
as "technical amendments". The term "technical amendment” has a well 
accepted meaning in the legislative process, that of an amendment designed 
to clarify but not to change the substance of a proposal. Cong. Rec. 
15118-9. 

In introducing the technical amendments proposed by Senator 
Cotton, the Chairman of the House Committee said: "Mr. President, these 
are 4 technical amendments". As to the amendment to Section 3, he said: 

“Mis second amendment makes sectjon 3 clear; under 
this amendment it is clear that the initial arbitration 


provided by that section is confined to the two key issues 
of firemen and crew consist. 


"Mis is a clear implication of the present language 
of the Joint Resolution; but the committee feels that it 
would be better to write that implication into specific 
language." (Cong. Record 15118.) 


In offering the Cotton amendment to Section 3 as a Committee Amendment, 
Chairman Harris of the House Committee said: 
"* * # in addition to this being a conforming amendment, 

it is a clarifying amendment. It does not change anything 

at all, but it is considered to be advisable and better 

Tanguage with reference to the specific issues involved." 

(Emphasis supplied.) 

The intent of the legislation with reference to the jurisdiction 
of the Board is brought out clearly in an exchange which took place between 


Chairman Harris of the House Committee and Congressman Staggers. After 
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referring to the penultimate "whereas" clause -- that on Auguat 2, 1963 
the Secretary submitted to the carrier and organization rep-esentatives 
certain suggestions, etc., the following discussion occurred: 

"Mr. Staggers. * * * Mr. Chairman, this portion of 
the preamble now means that there were certain agreements 
wached then by both sides in the preamble? 

"Mr. Harris. As far as the issues involved here are con- 
cerned, which I insist that we keep in mind, there were certain 
parts of those issues on which agreement had been reached. 
There were certain parts of them on which tentative agreements 


had been reached. There were certain parts of them on which 
no agreement had been reached. So the gentleman is correct. 


ee 


"MR, STAGGERS. In the amendment which has been offered 
by the gentleman from Arkansas the following is stated: 


The arbitration board shall incorporate ir such de- 
cision any matters on which it finds the : 1rties were 
in agreement. : 
That means as of that date? 
"MR, HARRIS. That is direction to the arbitration board 
of standards which the Congress establishes for the board to 
follow: 


"MR. STAGGERS. And, also further continuing: 


Shall resolve the matters on which the parties were not 


in agreement. 

Particular attention should be drawn to the Chairman's statement-that 
the major purpose of this resolution is that the Board resolve the matters 
on which the parties were not in agreement. | 

As explained in the excerpts from the committee reports above 
referred to, and as made clear by the language of Public Law 88-108, 
the Arbitration Boerd, after receipt of the Secretary of Labor's memoranda, 
was required to consider the areas in which the two parties an in agree- 


ment, tentative agreement, and disagreement, with respect to the Secretary's 


suggestions of August 2, 1963, to incorporate the areas of agreement in 
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its award, and to resolve the matters in dispute. 

The other technical amendment of Senator Cotton which has a 
significant bearing on the manner in which the Arbitration Board was to 
proceed is the amendment to section 7. This amendment was the addition of 
section 7(a) to the resolution, reading as follows: 

"Sec. 7.(a) In making any award under this joint 
resolution the arbitration board established under section 

@ shall give due consideration * * * to the narrowing of 

the areas of disagreement which has been accomplished in 

bargaining and mediation." 

This amendment was held out by Senator Cotton as one which "would 
add specific standards to guide the arbitration board". (Cong. Rec. 
15118.) 

The Chairman of the House Committee made clear in his statement 
offering the amendment to Section 7 that it would not broaden the 
authority of the Board but that it was designed to "meet a technical 
problem in connection with the operation of this resolutionby the Board 
in its consideration of these problems". This matter was fully explained 
by the Chairman as follows (Cong. Record 15293): 

"x # % this amendment was approved and adopted by 

the other body last night as a technical amendment. In 

my judgment it is a technical amendment. At the outset 

I had some question about it, but * * * I have changed 

my mind. I was under the impression on first consideration 

of the amendment that it did broaden the authority of the 

Board, and I was concerned about that. But after go into 


that and givi consideration to these provisions, the 
itse and discussi % wi 8 or in the other 


and those who have given consideration to it, including the 
Secretary of Labor, I find it does not broaden authority at all 
Emphasis supplied. 


but is to meet a technical problem * * 


The Chairman made a part of the record before Congress a letter 
received from the Secretary of Labor and a memorandum from the Solicitor 


of Labor. The significant portion of the Secretary's letter reads as follows: 
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"* * * It is oy judgment, identical with the view expressed 
in Mr. Donahueb memorandum, that section 7(a) is properly 
considered as a perfecting provision, completing what is other- 
wise provided for and anticipated in the joint resolution 
and having no independent or altering effect. ‘This conclusion 
covers the effect of this provision * * * on any question of 
review or enforcement * * *" (Cong. Record 15293) 

It thus appears clear from the language of the Act and the 
legislative history that Section 7(a) has as its sole purpose ‘the pre- 
scription of standards to be followed by the Arbitration Board in the 
exercise of the jurisdiction conferred upon it by Section 3. 

The clear-cut language of Section 3 and the repeated assurances 
made by the managers of the bill throughout the debates that the Board's 
functions as stated in their respective reports remain unchanged, make 


clear beyond a shadow of doubt that the jurisdiction of the Board is 


limited to resolving only those matters as to which the parties were in 


disagreement concerning the memorandum of the Secretary of Labor of 
August 2, 1963. : 

In his 6pinion, Judge Holtzoff stated also that his conclusion 
that the Arbitration Board was not required to incorporate any agreements 
in its Award was buttressed by the fact that in protracted negotiations 
the parties may reach accord on some items but that ordinarily they do not 
consider themselves bound by such "agreements" if a final understanding 
is not reached on all issues. JA 353-4, 382. | a 

It is plain that Judge Holtzoff misunderstood tiis provision 
of P.L. 88-108. In directing the board to incorporate in its award agree- 
ments reached by the parties Congress was not referring to pinding or 
unconditional agreements. There is no need to have an awerd of agreements 


that are binding or non-contingent. Congress well knew there had been 


no unconditional commitment. Yet it directed the incorporation of agree- 
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ments. AS seen above, the bill was zwpeatedly explained as requiring 
the board to resolve "the parts of those two features that are not in 


agreement. There are innumerable items in those two issues on some of 


which agreement has been reached * * *." Cong. Rec. 15280. Patently 


Congress, in directing the incorporation of items of agreement, was not 
referring to matters that were unconditionally disposed of but simply 


to those matters on which there had been a meeting of the minds. 


aie 


IV. ‘THE COURT BELOW ERRED IN NOT HOLDING THAT THE AWARD DOES NOT CONFORM 

NOR CONFINE ITSELF TO THE STIPULATIONS OF PUBLIC LAW 88-108 IN EACH 

OF THE RESPECTS DISCUSSED BELOW. ; 

Section 9, Third, (b) of the Railway Labor Act (45 U.S.C. Sec. 

159, Third (b)) sets forth as a specific ground for the impeachment of an 
award the failure of the award to conform, nor confine itself, to the 
stipulations of the arbitration agreement. Section 4 of Public Law 
88-108 subjects the Award of Arbitration Board No. 282 to impeachnent 
pursuant to Section 9 of the Railway Labor Act and thus subattouten the 


stipulations of that statute for those normally contained in an arbitra- 


tion agreement. 


. A. With respect to the reduction in Firemen Helpers) Jobs (Award II. 
B, pp. aS JA 12-14). 


1. The Opinion of the Neutral Members of The Board ‘Shows 
on its Face that Il Part B of the Award Does not Conform 


nor Confine Itself to the Stipulations of P.L. 36-105. 
We discuss this point first both because this portion of the 


award has probably the most drastic and far-reaching effect on the employ- 


ment opportunities of the employees plaintiffs represent and because the 


Award's failure in this portion to conform to statutory limitations is 

so patent. Section 9, Fourth of the Railway Labor Act (45 U.S.C. § 159, 
Fourth) requires the Court to set aside the entire Award if any part of it 
is invalid, and, hence, if the court agrees with us on this point it need 
go no further. 

We have considered in Point III above, the etatakory requirements 
that the board incorporate in its decision any matters on which the parties 
were in agreement and give due consideration to matters of tentative agre- 
ment and to the narrowing of the areas of disagreement which had been 


accomplished in bargaining and mediation. We shall hereafter consider 
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what the evidence before the Board demonstrated to be the area of agree- 
ment and tentative agreement as to the matters covered by this portion 
of the Award. But it is sufficient for present purposes to establish 
only that bargaining and mediation did to some degree narrow the areas 
of disagreement. For the Board, in this portion of the Award, completely 
discards everything that the parties, Emergency Board No. 154, or the 
mediators had ever considered or discussed and substitutes a scheme 


of its own devising. 


It is true that the Award (p. 3, JA 11) recites, substantially 


in the statutory language, that the Board has done what the statute 
directs. This is no more than an assertion by three sophisticated 
lawyers that they have complied with the law. The court must make its 
own judgment on whether they have in fact done s0. 

At page! 22.0f the Opinion of the Neutral Members (JA 52) they 
gtated that they had found "no substantial structure of agreement on 
which we could base our award" and further down on the page that they 
therefore had to "start from scratch” with respect to the job phase of the 
issue. “Substantial structure of agreement” is not the statutory stand- 
ard to which Congress directed compliance, nor is the failure to find 
such a structure in any way tantamount to a finding that there had been 
no narrowing of the areas of disagreement. 

The more specific statements in the Neutral Members' Opinion 
show that the Board recognized that there certainly had been a narrowing 
of the area of disagreement on this subject, and, we believe, matters of 
actual agreement and tentative agreement. 

Although the opinion at page 26 (JA 56) erroneously attributes 


to Emergency Boerd No. 154 a conclusion that in most instances firemen 
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are not required in road freight and yard service, this statement is 


contradicted on page 29 (JA 59) by the statement that "Emergency Board 
No. 154 adopted a different approach" from that of the Presidential 
Railroad Commission and made no findings on the fireman issue. 

There follows on pages 30-31 (JA 60-61) a more detailed summary 
of the recommendations of Emergency Board No. 154 and the negotiations 
between the parties seeking to implement these recommendations. That 
discussion concludes, in the middle of page 31 (JA 61), with the 
recognition of the fact that there had in fact been a narrowing of the 
issues but that the parties remained in hopeless disagreement on certain 
specified "crucial questions” -- just the sort of questions the Congress 


directed the Board to resolve. 


To this may be added the undisputed facts that on July 5, 1963 


the Secretary of Labor made a proposal for disposition of this issue 
based on mutual acceptance of the recommendations of Emergency Board 
No. 154, that this proposal was accepted by the carriers, and that it 
was rejected by the Brotherhoods only on the ground that it included 
provisions for terminal arbitration of matters not resolved by agreement. 
See Secretary's Memorandum of September 23, 1963 (JA 133); Report of 
the Special Subcommittee of the President's Advisory Committee on- Labor 
Management Policy (Carriers' Exh. 13, p. 168)_*/ 

Turning again, now, to the Opinion of the Neutral Members we 
find on pages 31-34 (JA 61-64) a dissertation on why the Arbitration 


_*/ References in this brief to Exhibits and to Transcript are to 
the Exhibits and Transcript in the proceedings before Arbitration 
Board No. 262. 
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Board believed the recommendations of the Emergency Board (which had 


been accepted by the carriers and accepted by the Brotherhoods as a basis 


of negotiations), the Secretary's proposal of July 5, 1963 (which also 


was accepted by the carriers and was rejected by the Brotherhoods on only 
a single ground), and the Secretary's suggestion of August 2, 1963 (which 
crystallized the ‘results of the summer's negotiations and became "the 
focal point for their negotiations"), to be simply not "administratively 
feasible." (See p. 34, JA 6h) 

Thus the Neutral Members conclude (p. 34, JA 64) that it 
“becomes necessary to find an appropriate substitute” for the only method 
contemplated by the Emergency Board “or seriously considered by the parties 
during their lengthy negotiations." Congress left no room for the exer- 
cise of an independent, unrestrained, and unguided judgment by the 
Arbitration Board as to the feasibility of the approach pursued by the 
parties and the federal mediators for months and to come up with an 
“appropriate substitute”. The Board's doing so is completely at odds 
with the whole purpose and intent, as well as-the specific language, 
of Congress in seeking to preserve and build upon the progress made in 
collective bargaining and mediation by resolving the remaining areas 
of disagreement. The record is completely devoid of any indication that 
the Board's "appropriate substitute" was ever suggested or considered by 
anybody before the Award was issued. 

2. Substantial Areas of Agreement and Tentative Agreement 

Regarding ‘Reduction of Firemen's Jobs had in Fact Been 
Reached Before the Enactment of Pel. GO-105 
Public Law 88-108 unqualifiedly commanded the Board to incorporate 


in its decision the "matters on which it finds the parties were in agree- 


- 38- 

ment * * *" as well as to give "due consideration to the narroving of the 
areas of disagreement which has been accomplished in bargaining and 
mediation." (Sections 3, and 7(a).) ‘The legislative history hereinbefore 


discussed, as well as the language of the law itself, makes plain the 


understanding of Congress that there were, in fact, "matters" on which 


agreement and tentative agreement had been reached and that there had 
been a narrowing of the areas of disagreement. 

The precise portions of the Secretary of Labor's suggestions of 
August 2, 1963, which had been agreed upon by the parties were not 
articulated either in the Congressional debates or in the public law 
itself. By the requirement of Section 3 that the Secretary furnish 
to the Board (and the parties) a memorandum setting forth the’ matters 
on which the parties were in agreement and disagreement, it vas anticipated 
that the Board would be informed knowledgeably, authoritatively, and 
impartially of the specific areas of agreement, disagreement, and ten- 
tative agreement. 

No one possessed qualifications superior to the Secretary of 
Labor to prepare and furnish a memorandum or wport of the character _ 
required by the law. For many weeks prior to the transmission of S.J. 
102 and H.R. 665 to Congress by the President, the Secretary and his - 
assistant had acted continuously as mediators in an effort to penne the 
dispute. The Secretary had testified at length before the commerce 
committees of both Houses of Congress respecting the origin, historical 
development, issues, parties’ positions and other details of the con- 
troversy. The legislative history shows that both committees were in 
contact with the Secretary throughout the period of Congressional con- 


sideration of the President's message concerning the dispute. Indeed, 
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it was indicated by Congressman Harris, manager of the bill in the House 
of Representatives, that the House Committee on Interstate and Foreign 
Commerce had counselled the Secretary to make the kind of proposal 
embodied in the August 2 document. Patently the Secretary of Labor was 
in a singularly favorable position to render a comprehensive and un- 
biased report of the negotiations and the positions of the parties therein. 
It was in recognition of the Secretary's unique qualifications, obtained 
in the course of long and intimate attention to the dispute, that Congress 
selected and directed him to furnish to the Board a memorandum of matters 
which Congress made basic to the rendition of an award. 

If we assume, in accordance with the opinion of the court below, 
that the Board was not "bound" by the report of the Secretary as to areas 
of agreement, tentative agreement, and disagreement and to "find" such 
areas independently, nevertheless, disagreement with the Secretary's 
report would certainly, to be consistent with the Congressional purpose, 
have to be based on clear and cogent evidence that the Secretary had 
misstated the facts owas mistaken about them. There is no such evidence 
in the record. . 

The first three paragraphs of the "Summary" in the Secretary's 
Memorandum of September 23, 1963 {p- 3, JA 135) show clearly that there 
was mutual agreement between the parties, based on the August 2 sugges- 


tion, at least to adopt the approach, the principles, and the procedures 


set forth in the August 2 suggestion as the structural basis for an 


agreement on the firemen's job issue. 
But the Secretary was also much more specific. In paragraph 2 
(pp 5-6, JA 137-8) he sets forth in seven paragraphs the principles, con- 


cepts, and procedures on which the parties had agreed. The Board's Award 
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departs substantially from each of these and rejects most of them 
completely. 

In the court below, the Appellees relied, and presumably will 
rely here, on three major differences separating the parties which the 
Secretary reported emerged with the Carriers' ultimate statement of 
position on August 12. Memo. pp. 4-5, JA 136-7. These differences, 
Appellees contend, were 50 crucial as to warrant the Board's arbitrary 
discarding of all progress made in negotiations on this issue and the 
substitution of a device invented by the Board and never previously 
considered by anyone. 

Even if we assume for purposes of present discussion that the 
areas of disagreement were always as broad as those that energed upon 
the Carriers' ultimate statement of position, the differences ‘remaining 
after enactment of the statute were not so formidable as to make it 
impossible for the Board to perform its statutory obligation to resolve 


the matters on which the parties were not in agreement. Of the three 


paragraphs of differences set out by the Secretary those in paragraphs 


(b) ana (c) were resolved by P.L. 88-108 itself. By mquiring the 
Board to make a complete and final disposition of the specified portions 
of the notices the statute eliminated any further arbitration: of the 
issues at the close of the period of the Award and by providing that the 
duration of the Award should not exceed two years it foreclosed any con- 
tention of the organizations that the interim period should extend for 
more than two years. This left for resolution only the differences set 
forth in paragraph (a). 

Whatever the matters in disagreement between the parties were, 


the Board's statutory obligation was to resolve those disagreements. This 
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it d@i@ not do. The parties had neither agreed or disagreed with wspect 
to the formula and procedure set forth in the Award for reduction of 


firemen's jobs -- they had simply never considered or discussed it. 


3. The Award with Respect to Reduction in Firemen's Jobs 
to Make Binding Judgments as to Safety, Undue Wor urden 
and Adequate and Safe Transportation Service to the Public. 
The Opinion of the Neutral Members does not deny, and in fact 
affirmatively implies, that the parties, in negotiations and mediation, 
had, in accordance with the recommendations of Emergency Board No. 154, 
reached substantial agreement on the use of the Special Adjustment Board 
proceedings set forth in the Secretary's proposal of Auguat 2, 1963, 
to resolve such disputes as might arise over the application of the 
eriteria for reduction in jobs. What the Board says (contrary to the 
Secretary's report) the parties remained in hopeless disagreement about 
were "questions of numbers and types of jobs on which firemen need no 
longer be employed, and the eequence and methods of their removal from 


service." Opinion of the Neutral Members, p. 31, JA 61. 


The procedures agreed to by the parties were discarded by the 


Boara not because it found agreement thereon in fact lacking, but for 
other stated reasons. The first of these is that P. L. 88-108 requires 
"that the award ‘shall constitute a complete and final disposition" of the 
issues submitted’ to the Board." "That statement means", says the Opinion, 
"among other things, that the Board cannot delegate to any other body the 
power finally to determine any of the matters in dispute, except in 
accordance with relatively restricted and precise standards." Opinion of 


the Neutral Members, pp. 31-32, JA 61-62. 
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Yet, delegate "the power finally to determine" the specific jobs 
subject to elimination is exactly what the Award does. Moreover the 
delegation is to private parties without benefit of neutral decisional 
authority and under only the most general standards. 

The Award provides (pp. 4-5, JA 12-13) that in the first instance 
each carrier shall list the engine crews “which, in the carriers’ judg- 
ment, based upon considerations of safety, undue work burden, and adequate 
and safe transportation service to the public, do not zequire the services 
of a fireman (helper)." Thiscarrier judgment is not subject to any review 
or challenge except to the check that the Brotherhood involved may, in 
the exercise of its unreviewable judgment based on the same considerations, 
designate a number of crews not in excess of 10 per cent of those designated 
by the carrier, which must continue to have a fireman as a member of the 
crew. : 

From this unbridled redelegation of conclusive decisional authority 
to private parties the Board apparently hopes that the discharge of its own 
statutory responsibility (P.L. 88-108 Sec. 7) to "give due consideration 
to the effect of the proposed award upon adequate and safe transportation 
service to the public and upon the interests of the carrier end employees 
affected," will somehow emerge. It is clear that the Board has not itself 
discharged that statutory responsibility. 

B. Withzspect to failure to inco: ate in the Award the eement 


Co eee ee eS i rE eee 
of & ties that Yard train crews consisting of a conductor 
foreman) and two brakemen (helpers) are not to be disturbed for 


the dumation of the Avard. 


It would appear from the discussion at pages 50-51 of the Opinion 


of the Neutral Menbers (JA 80-81) that the Board had found agreement be- 


tween the parties upon, among other things, the proposition that review, 
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longer be employed, and the eequence and methods of their removal from 


service." Opinion of the Neutral Members, p. 31, JA 61. 


The procedures agreed to by the parties were discarded by the 


Board not because it found agreement thereon in fact lacking, but for 
other stated reasons. The first of these is that P. L. 88-108 requires 
"that the award ‘shall constitute a complete and final disposition’ of the 
issues submitted to the Board." "That statement means", says the Opinion, 
"among other things, that the Board cannot delegate to any other body the 
power finally to determine any of the matters in dispute, except in 
accopdance with relatively restricted and precise standards." Opinion of 


the Neutral Members, pp. 31-32, JA 61-62. 
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Yet, delegate "the power finally to determine" the specific jobs 
subject to elimination is exactly what the Award does. Mcreover the 
delegation is to private parties without benefit of neutral decisional 
authority and under only the most general standards. 

The Award provides (pp. 4-5, JA 12-13) that in the first instance 
each carrier shall list the engine crews "which, in the meieuas judg- 
ment, based upon considerations of safety, undue work burden, and adequate 
and safe transportation service to the public, do not zequire the services 
of a fireman (helper)." Thiscarrier judgment is not subject to any review 
or challenge except to the check that the Brotherhood involved may, in 
the exercise of its unreviewable judgment based on the same considerations, 
designate a number of crews not in excess of 10 per cent of those designated 
by the carrier, which must continue to have a fireman as a menber of the 


crev. 


From this unbridled redelegation of conclusive decisional authority 


to private parties the Board apparently hopes that the discharge of its own 
statutory responsibility (P.L. 88-108 Sec. 7): to "give due consideration 
to the effect of the proposed award upon adequate and safe transportation 
service to the public and upon the interests of the carrier and employees 
affected," will somehow emerge. It is clear that the Board has not itself 
discharged that statutory responsibility. 
B. With mepect to failure to incorporate in the Avard the agreement 
of t ties t Yard train crews consisting of a conductor 
and two brakemen (helpers) are not to be disturbed for 
the dumation 0: p Award. : Sriaiide 
It would appear from the discussion at pages 50-51 of the Opinion 
of the Neutral Members (JA 80-81) that the Board had found agreement be- 


tween the parties upon, among other things, the proposition that review, 
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during the period of the contract, of questions of undermanning or over- 
manning of train crews would be limited to crews consisting of less or 
more than a conductor (foreman) and two brakemen (helpers). However, it 
iis shown at page 52 of the Opinion (JA 82) that the Board incorporated 
into ite Award such agreements as it did "because they are consistent 
with our understanding of the merits of the issue on the basis of the 
record before us.” (Underscoring supplied.) The necessary implication 
4s that to the extent agreements of the parties did not accord with the 
Board's own independent judgment of a proper disposition on the merits 
it felt free not to incorporate such agreements in its Award, despite 
be clear mandate of the statute under which it was empowered ts make 
any award. 

This approach of the Board is significant in appraising the value 
to be given the assertion, at the bottom of page 52 of the Opinion (JA 82), 
that "the carriers maintained consistently during the 1963 summer 
negotiations that all yard crew consists should be reviewable, regardless 
of the present size of the consist;". This assertion is made by the 
neutral members without support in the evidence and in complete defiance 
of the evidence presented to the Board, as we shall now shov. 

Although in the proceedings before the Board the carriers denied 
that there was ever any agreement, tentative agreement, or even narrowing 
of the issues with respect to yard train crew consist, it is plain that 


this denial rested solely on their definition of these terms as meaning 


complete, non-contingent, final resolution of the dispute in every 


detail -- a definition completely at odds with the Congressional use of 


the terms. 
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The course of events during the past summer cor pels the inference, 
from the conduct of the parties and the representatives of the government, 
that on a number of occasions and for considerable periods there was a 
meeting of the minds on the proposition that during the period of the 
agreement under consideration there would be no change except by local 
agreement in yard crews consisting of a foreman (conductor) and two 


helpers (brakemen). 


During the first month following the report of Emergency Board 


No. 154, the organizations were unyielding in their opposition to any 
terminal arbitration of any yard crew consist under any circumstances. 
But a crack in the ice began to develop during discussions of Secretary 
Wirtz' proposal of June 19. Although this proposal was accepted by the 
carriers and rejected by the organizations, during the iischantods the 
Secretary injected the idea that attention be directed toward review 
of the claims of overmanning and undermanning of yard crews of more 
or less than two brakemen (helpers). (Tr. 3933-34.) 

On June 28, "a major breakthrough" appeared to be developing. 
(fr. 3937-3939; 4770-4776.) On July 1, the organizations, in the belief 
that this step would produce an agreement, stated their willingness to 
agree to review, pursuant to agreed-upon guidelines, with terminal 
arbitration, of yard crew consists of over and under two brakemen (Tr. 
3940). After the government representatives had conferred separately 
with the carrier representatives, the organizations were informed by 
Mr. O'Neill and Mr. Edwards of the National Mediation Board that they 
felt an agreement could be reached if the organizations outa agree to 
expose to review, under guidelines, road service crews of a conductor 


and two brakemen on branch lines, secondary main lines, and main lines 
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in CFC territory (Tr. 3940-41). After further separate conferences 
petween the government representatives and the carrier representatives, 
Assistant Secretary Reynolds asked the organizations to prepare &@ proposal 
by the following afternoon. This resulted in the submission of the 
organization proposal of July 2 (Exhibit D to Secretary Wirtz' Memo- 
randum of September 23rd, JA 245-29, Tr. 3941.) ‘The carriers rejected 
this proposal (Tr. 3942). But this was the last time the carrier 
representatives even inferred an insistence on review of one-and-two 
crews in yard service until August 8th (Tr. 3954). 

In the interval there were indisputable indicia that the 
carriers had receded from that position. On July 18th, B.R.T. President 
Luna, after discussions with Secretary Wirtz and O.R.C. & B. President 
Wagner, indicated to the Secretary that the organizations would consider 
exposing to review one-and-two crews in road service on branch lines, 
in the delief, derived from his conversation with the Secretary, that 
this edd@itional concession would dispose of, not only the yard crew size 
question, but the entire train crew consist dispute. (Tr. 3957-59-) 

On the following day the Special Subcommittee of the President's 
Labor-Management Advisory Committee made its report clearly indicating 
that the organizations' proposal of July 2 would be acceptable to the 
carriers if agreement could be reached on the extent of exposure to 
review of one-and-two crews in certain classes of road service (C. Ex. 


13, pp. 168-9; Tr. 3949-55). It is incredible that if review of one- 


and-two yard crews were an essential ingredient of an agreement on the 


part of the carriers there would have been no mention of this fact in 


the Subcommittee report. This is a unanimous report; a memberof the 
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Subcommittee was Mr. Stuart Saunders, one of the most prominent railroad 
officials in the country (formerly President of the Norfolk & Western 
Railroad and now Chairman of the Board of the Pennsylvania Railroad 
Company). The reference to "certain classes of service" followed by 
specific identification of certain classes of road service cannot credibly 
be regarded as encompassing yard crews in light of the specific attention 
given to that subject up to July 2 and the dropping of the subject from the 
conferences thereafter. 

It was in light of these developments that Secretary Virts prepared 
bis August 2 suggestions, which clearly would preclude revi-w of one-and-two 
yard crews (Tr. 3969). Although the Secretary did not subr.it these sugges- 
tions as a proposal for settlement or as a recommendation fiom hin, they do 
represent his best judgment as offering the largest possibility of agreement 
being reached, in light of the previous discussions. (Exhibit A to Memoran- 
dum of September 23rd, JA 230-35). 

In the afternoon of August 5th the organizations gave the Secretary 
Exhibit H attached to the Memorandum of September 23rd ‘3 the Arbitration 
Board, (JA 259) substantially agreeing to the Secretary's August 2nd sugges- 
tions. He was pleased with it and informed the organizations that he hed 
conferred with the carriers that morning and their position was not inconsist- 
ent with that of the organizations. (Tr. 3978.) This evidence was not con- 
troverted before the Board. Here, again, it is incredible that the Secretary 
ghould bave had such an impression of the carrier position if in fact an 
agrement were conditioned upon subjecting one-and-two yard crews to review. 


That there was no such condition is confirmed by the Lact that 


during the next two days' discussions the carriers were predominantly con= 
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cerned with the authority of the organization officers to sign a definitive 
agreement (Tr. 3978-82). Common experience teaches that one is not concerned 
with such questions unless agreement is near. The significance of this 
concern is underscored by the fact that discussions of detailed provisions 

as to guidelines continued after it had been made clear to the carriers 

that the representatives of the Switchmen's Union of North America, the only 
organizatinn representing yard service employees exclusively, could not sign 
an agreement which would open for review yard crew consists of one-and-two. 
(Tr. 3979; 3980-86; 4799, 4800.) President Neil Speirs of the Switchmen's 
Union of North America testified that when the carriers asked if the Sec- 


retary of Labor's August 2nd proposal required ratification by referendum 


to the membership, he, Speirs, informed the carrier representatives that 


inagmuch as the Secretary's proposal of August 2nd did not disturb the es- 
tablished crew consist rules in system agreements all of which provided for 
a minimus of a foreman and two helpers, an agreement could be signed without 
the necessity of membership ratification (Tr. 4799~4800) . 

It was not until the afternoon of August Sth that, for the first 
time since July 2nd, the carriers receded from the position that must clearly 
ve deduced from their conduct. 

On the next day, the carriers' retrogression was solidified by 
Mr. Wolfe's announcement that they would not modify their then insistence 
on subjecting one-and-two yard crews to review. But the organizations advanced 
another compromise suggestion to the effect that the proposed joint board 
study the matter (Tr. 3987). They went further and indicated that employees 
hired during the study period need not be protected by attrition (Tr. 39868). 

Subsequent to the issuance of the Subcommittee Report of July 19, 


two of the three train service organizations, the Brotherhood of Railroad 
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Trainmen and the Order of Railway Conductors and Brakemen, met with the 
Secretary of Labor and the carrier representatives in order to explore and 
hopefully narrow the remaining areas of disagreement on the crew consist 
issue (Tr. 3959-60; 4796-97). The omission of the Switchmen's Union of 
North America as a party to these sessions serves conclusively to show that 
Secretary of Labor Wirts understood the only exception from the non- 
reviewability of "one and two" involved solely road service and not yard 
service (Tr. 4796-97). The only possible basis for omitting the Switchmen's 
Union was that the yard issues had been agreed upon and hence the Switchmen's 
Union, representing only yard employees, was not needed. On all occasions 
when yard issues were open the Secretary of Labor included the Switchmen's 
Union in the meetings (Tr. 4796-97). 

On August 11, 1963, the carriers put in writing their then current 
proposal in light of the Secretary of Labor's August 2, 1963 proposal 
(Exh. I of the Secretary of Labor's Memorandum of September 23, 1963, 

JA 260-64). The document stated in Section B(2) that, “subject: to the pro~ 
visions of Section B(3) hereof, and related procedural provisions of this 
agreement, the consist of crews in all classes of yard service sball consist 
of one (1) conductor and two (2) brakemen." Section B(3) agreed that "the 
present crew consists shall ‘remain unchanged' except in cases where there is 
less than one conductor and two brakemen, or more." 

This document was understood by the organizations as recording the 
carriers' agreement that the “one and two" yard crew consist would not be 
tampered with (Tr. 4801-02). The Secretary's memorandum of September 23, 
1963, indicates that he understood it differently, perbaps on the pasis of 


information not revealed to the organizations and not disclosed by the record. 


Since the carriers drafted this document any ambiguity it contains cannot 


be appropriately resolved in their favor. If yard crews were intended to 
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cerned with the authority of the organization officers to sign a definitive 
agreement (Tr. 3978-82). Common experience teaches that one is not concerned 
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Trainmen and the Order of Railway Conductors and Brakemen, met with the 
Secretary of Labor and the carrier representatives in order to explore and 
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Union was that the yard issues had been agreed upon and hence the Switchmen's 
Union, representing only yard employees, was not needed. On all occasions 
when yard issues were open the Secretary of Labor included the Switchmen's 


Union in the meetings (Tr. 4796-97). 


On August 11, 1963, the carriers put in writing their then current 


proposal in light of the Secretary of Labor's August 2, 1963 proposal 
(Exh. I of the Secretary of Labor's Memorandum of September 23, 1963, 
JA 260-64). The document stated in Section B(2) that, Mgubject to the pro= 
visions of Section B(3) hereof, and related procedural provisions of this 
agreement, the consist of crews in all classes of yard service sbell consist 
of one (1) conductor and two (2) brakemen." Section B(3) agreed that "the 
present crew consists shall ‘remain unchanged' except in cases where there is 
less than one conductor and two brakemen, or more." | 

This document was understood by the organizations as recording the 
carriers' agreement that the “one and two" yard crew consist would not be 
tampered with (Tr. 4801-02). The Secretary's memorandum of September 23, 
1963, indicates that he understood it differently, perbaps on the basis of 


information not revealed to the organizations and not disclosed by the record. 


Since the carriers drafted this document any ambiguity it contains cannot 
be appropriately resolved in their favor. If yard crews were intended to 
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be excluded entirely from the carriers' acceptance of the one-and-two train 
crew principle, such an important exception should have been unequivocally 
atated. 

In any event the evidence before the Board compelled the con- 
clusion that at least from July 2 or immediately thereafter until August 
8, 1963, there was complete agreement between the parties that yard crevs 
of one conductor (foreman) and two brakemen(helpers) were not to be dis- 
turbed for the period of the settlement under discussion. The carriers' 
withdrawal from such agreement at the end, when negotiations were in the 
process of total collapse, did not relieve the Arbitration Board of its 
statutory obligation to incorporate such agreement into its Award. 

Congress, when it enacted P.L. 88-108, understood that the parties 
were still in agreement on this matter. On August 26, 1963, two days before 
the approval of the law by the President, the House Committee on Interstate 
and Foreign Commerce reported this area of agreement in the same terms used 
by the President's Labor-Management Subccamittee on July 19. See H.R. Rept. 
No. 713, 88th Cong. 1st Sess. on H.J. Res. 665, p. 10. 


There is no dispute about the fact that the carriers, from and 
after the first meeting following the report of Emergency Board No. 154 
consistently expressed, in negotiations and in mediation and in public 


statements, their willingness to accept the reccmmendations of that Board. 


With respect to the subject of job reduction only through natural 
attrition, of not only employees actually holding jobs but also those 
holding seniority rights to those jobs, the recommendations of that Board 


were unequivocal. Both with respect to firemen jobs and train crew jobs, 


jobs were not to be eliminated if the elimination would deprive employees 
holding seniority to such jobs of employment. : 

With respect to firemen the Emergency Board said (C. Ex. 13, 

Pp. 146) that the carrier might “eliminate a fireman's job when it becomes 
vacant, if filling the vacancy would require taking on a new hire." With 
respect to reduction in train crew consists that Board said: “we believe 
that no force reductions in this area should be made except by natural 
attrition." (C. Ex. 13, p. 150.) 3 

Although with respect to firemen, the Board's Award in Part B 
(pp. 4-6, JA 12-14) conditions job reductions upon the occurrence of 
vacancies, Parts C and D (pp. 6-12, JA 14-20) permit the creation of vacancies 
as well as the slashing of seniority rosters through depriving large numbers 
of employees of employment and employment rights. The numerous departures 
which these Parts make from what the parties had agreed to as embodied in 
the Wirts suggestion of August 2, 1963, are discussed in the dissenting 
opinion of H. E. Gilbert (pp. 12-16, JA 112-16) to which we respectfully 
refer the court without restating the discussion here. 

With respect to train crews the Award would deprive all employees 
who may be on furlough on the effective date of the Award of any protection 
through attrition or otherwise. (Award p. 19, JA 27). This holds out the 
rawest kind of economic incentive to the carriers to have as ai train 
service employees as possible on furlough on that date even though it is mowm 


that the requirements of operations will necessitate their recall immediately 


or as seasonal changes bring about an increase in the volume of traffic. 


These departures from the areas of agreement between the parties 
are discussed in the dissenting opinion of R. H. McDonald (pp. 5-6, JA 97-98) 
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amd we respectfully refer the court to that discussion. 

The Opinion of the Neutral Members, in discussing attrition as 
applied to train service employees (pp. 56-57, JA 86-87) concludes that there 
was "never an agreement between the parties as to the exact scope of the 
attrition formula." In support of this assertion it cites certain testi- 
mony of an organization witness to the effect that there was a firm agree- 
ment on attrition provided extra men and furloughed men would not be 
considered. The testimony referred to is apparently that of Neil P. Speirs, 
President of the Switchmen's Union appearing at pages 4806 and 4849 of the 
transcript. This testimony was definitely and specifically related to a 


meeting of June 18, 1963. With respect to repetition of the statement on 


July 1, 1963, on which the Board also relies, it appears from page 4807 of 


the transcript, in the testimony of Vice President Meyers of the Switchmen's 
Union, that, at a meeting on that date which he attended but Mr. Speirs 

did not attend, the carriers were willing to discuss application of attrition 
to extra men but were unwilling to apply it to furloughed men. 

The Board virtually ignores the fact that this testimony all 
relates to what occurred before the period in which the evidence shows @ 
meeting of the minds was reached. 

On July 2, 1963, the organizations submitted their jroposal, ine 
cluding a precise formulation of the application of the attrition principle, 
in accordance with their understanding of the recommendations of the 
Emergency Board. The carriers had had this precise formulation before them 
for several weeks when on July 31, 1963 Mr. J. E. Wolfe appeared before 
the Senate Committee on Commerce as spokesman for the carriers in hearings 
on S.J. Res. 102. 


When questioned by Senator Cotton as to whether it was true that 
the carriers “had never accepted the theory of attrition," an emphatic denial 
was promptly recorded by Mr. Wolfe at page 668 of the Hearings before the 
Committee on Commerce, United States Senate, Eighty-Fighth Congress, First 
Session, S.J. Res. 102, as follows: 

“We have accepted, Mr. Senator, the principle of attrition." 

Mr. Wolfe then observed that "the Emergency Board recommendations 
involving attrition are even more generous to the employees," described their 
provisions in relation to firemen, and then turned to the subject of attrition 
of train service employees with this concluding statement in ausver to 
Senator Cotton's question: 

"Now as to the consist of crew issue, involving 
yardmen, brakemen, and road brakemen, we accept | 
natural ettrition without qualification." i 

It is certain beyond doubt that Mr. Wolfe meant to impress the 
Congress with the carriers' unqualified acceptance of natural attrition. 

The Secretary of Labor was no less impressed. He regarded Mr. Wolfe's 
testimony as unqualified acceptance of the organizations' July 2 proposal on 


attrition and assured the organizations that all differences on that question 


had been resolved. (Tr. 3977.) With such assurance, among others, in 


mind Congress enacted Public Law 88-108. 

Thus when the Secretary of Labor wrote his suggestions of August 
2, 1963, so far as the application of attrition to train ‘gesricd employees 
was concerned he was merely incorporating what the parties had already agreed 
to. The Arbitration Board could not with any reasonable regard for or con- 


sistency with the evidence fail to incorporate that provision in its Award. 
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Finally, it should be noted that both the Answer of the carriers 
and that of the United States to paragraph 13 of Count I of the Complaint 
admit that the Award provides for the elimination of jobs other than through 


attrition. JA 274, 299. 


Special or system boards of adjustment are provided for under 
Section 3 Second of the Railway Labor Act (45 U.S.C. Sec. 153 Second). 
They have often been used to good advantage to secure more expeditious 
disposition of disputes than is possible through the National Railroad Ad- 
justment Board. The National Mediation Board has always fostered the estab- 
lishment of such boards by agreement of the parties, has selected the 
neutral members when asked by the parties to do so and has paid the compensa- 
tion and expenses of the neutral members of such boards, whether selected 


by the parties or by the Mediation Board. 


In accordance with this long-standing practice, the parties agreed, 


as alleged in paragraph 15 of Count I of the Complaint, JA 271£-F, and as more 
fully discussed in the Dissenting Opinion of Mr. McDonald (pp. 4-5, JA 96-97), 
upon the use of such boards for the resolution of certain disputes which 
might arise concerning the application of guidelines to specific train crew 
cases and agreed that the expenses should be borne in the customary manner. 
But the Arbitration Board arbitrarily discarded this agreement and imposed 
the cost of the compensation and expenses of neutral members of such boards 
on the parties. (Award p. 16, JA 2%). 

Nowhere in the Opinion of the Neutral Members is there any claim 


that the parties were not in agreement on this point. The agreement of the 


parties on this point was included in Secretary Wirts' suggestions of August 


- 54 - 


2, 1963, and there is no evidence anywhere in the record of any disagreement 
on this point. The carriers' Answer to paragraph 15 of Count I of the 
Complaint (JA 274) admite tentative agreement on this point and that such 
agreement was not incorporated in the Award. 

Here again the Arbitration Board simply arbitrarily assumed powers 
which the statute did not give it. 

This is no trivial matter. In another connection, the Opinion of 
the Neutral Members (p. 55, JA 85) recognises that the burden on the parties 
of having such boards "could be considerable." The financial burden will 
be at least fifty percent greater, and probably more than one hundred percent 
greater, than it would have been if the agreement of the parties had been 


incorporated into the Award as the statute directed. 


The opinion of the court below (JA 385) apparently accepts the fact 


that the parties were in agreement as to how these expenses were to be borne. 
But it asserts that the Board was not bound by any agreement of “the parties 
@-- an error of law discussed in Point III gupra. Additionally, the court 
asserts that no one had authority to bind the Government in this matter. 
Of course, no one can commit Congress to making the appropriations necessary 
to carry out previously established government policy. But the Arbitration 
Board bed a specific mandate from Congress to incorporate in its Award 
what the August 2 suggestion of the Secretary of Labor provided with respect 
to the payment of these expenses. This ie not only authority but a mandate 
to commit the Government to the extent that any such commitment’ can be made. 
The Chairman and another member of the National Mediation Board 
participated actively in the conferences leading to the August 2 suggestion; 


they unquestionably understood that adoption of the Secretary's suggestion 


would oblige them to seek the necessary appropriations to meet the expenses 
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involved. This is the normal situation when the Mediation Board fosters 
and promotes agreements to set up Special Board of Adjustment to facilitate 
disposition of railway labor disputes. The Board then requests the necessary 
appropriations and gets them. 

Conclusion 

We believe that Public Law 88-108, at least as applied below, 
is unconstitutional. ‘And it was only by so applying it that the court below 
could have reached the conclusion it did. 

But the issue of constitutionality need not be reached, because 
the court below was without jurisdiction to decide any issue m the merits. 
An injunction was asked for that would enjoin the operation of an Act of 
Congress on the ground of repugnance to the Constitution. A three-judge 
District Court was therefore required, and the court below had authority to 
do nothing more than arrange for the convening of such a court. It refrained 


from doing so for an unsound reason. The reliance @ constitutional issues 


in this point is only thet they are substantial, and assuredly they are at 


least that. Accordingly, the case should be reversed for lack of jurisdiction 
and remanded for the convening of a three-judge District Court. 

If despite the foregoing the merits of the impeachment proceedings 
are reached, the Award must be impeached and set aside. The Arbitration 
Board clearly exceeded the jurisdiction conferred on it and also failed to 
conform or confine itself to the stipulations prescribed to govern it, 


grounds prescribed by Congress for impeaching and setting aside the Award. 
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And if it did so in any significant respect, the entire Award mst be 
impeached and set aside. 


Respectfully submitted, 


Schoene and Kramer 
1625 K Street, N. W. 
Washington 6, D. C. 
Lester P. Schoen 
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APPENDIX A 


Public Law 88-108, 77 Stat. 129 


WHEREAS the labor dispute between the carriers represented by the 
Eastern, Western, and Southeastern Carriers' Conference Com- 
mittees and certain of their employees represented by the 
Brotherhood of Locomotive Engineers, Brotherhood of Loco- 
motive Firemen and Enginemen, Order of Railway Conductors 
and Brakemen, Brotherhood of Railroad Trainmen, and the 
Switchmen's Union of North America, labor organizations 
threatens essential transportation services of the Nation; 
and 


WHEREAS it ie essential to the national interest, including the 
national health and defense, that essential transportation 
services be maintained; and 


WHEREAS all the procedures for resolving such dispute provided for 
in the Railway Labor Act have been exhausted and have not 
resulted in settlement of the dispute; and 


WHEREAS the Congress finds that emergency measures are essential 
to security and continuity of transportation services by 
such carriers; and 


WHEREAS it is desirable to achieve the above objectives in a manner 
which preserves and prefers solutions reached through collective 
vargeining; and . 


WHEREAS, on August 2, 1963, the Secretary of Labor submitted to the 
carrier and organization representatives certain suggestions as 
@ basis of negotiation for disposition of the fireman (helper) 
and crew consist issues in the dispute and thereupon through 
such negotiations tentative agreement was reached with respect 
to portions of such suggestions; and 


WHEREAS, on August 16, 1963, the carrier parties to the dispute 
accepted and the organization parties to the dispute accepted 
with certain reservations the Secretary of Labor's suggestion 
that the fireman (helper) and crew consist issues be resolved 
by binding arbitration but the said parties have been unable 
to agree upon the terms and procedures of an arbitration 
agreement: Therefore be it 


Resolved by the Senate and House of Representatives of the United States 
f ess & t: 
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No carrier which served the notices of November 2, 1959, and no 
labor organization which received such notices or served the labor 
organization notices of September 6, 1960, shall make any change except 
by agreement, or pursuant to an arbitration award as hereinafter provided, 
in rates of pay, rules, or working conditions encompassed by any of such 
notices, or engage in any strike or lockout over any dispute arising 
from any of such notices. Any action heretofore taken which would be 
prohibited by the foregoing sentence shall be forthwith rescinded and the 
status existing immediately prior to such action restored. 


Sec. 2. There is hereby established an arbitration board to 
consist of seven members. The representatives of the carrier and organiza- 
tion parties to the aforesaid dispute are hereby directed, respectively, 
within five days after the enactment hereof each to name two persons 
to serve as members of such arbitration board. The four members thus 
chosen shall select three additional members, The seven members shall 
then elect a chairman. If the members chosen by the parties shall fail to 
name one or more of the additional three members within ten days, such 
additional members shall be named by the President. If either party fails 
to name a member or members to the arbitration board within the five days 
provided, the President shall name such member or members in lieu of 
such party and shall also name the additional three members necessary to 
constitute a board of seven members, all within ten days after the date 
of enactment of this joint resolution. Notwithstanding any other provision 


of law, the National Mediation Board is authorized and directed: (1) to 
compensate the arbitrators not named by the parties at a rate not in 
excess of $100 for each day together with necessary travel and subsistence 
expenses, and (2) to provide such services and facilities as may be 
necessary and appropriate in carrying out the purposes of this joint 
resolution. 


Sec. 3. Promptly upon the completion of the naming of the naming 
of the arbitration board the Secretary of Labor shall furnish to the board and 
to the parties to the dispute copies of his statement to the parties of 
August 2, 1963, and the papers therewith submitted to the parties, to- 
gether with memorandums and such other data as the board may request 
setting forth the matters with respect to which the parties were in 
tentative agreement and the extent of disagreement with respect to matters 
on which the parties were not in tentative agreement. The arbitration 
board shall make a decision, pursuant to the procedures hereinafter set 
forth, as to what disposition shall be made of those portions of the 
carriers' notices of November 2, 1959, identified as "Use of Firemen 
(Helpers) on Other Than Steam Power" and "Consist of Road and Yard Crews" 
and that portion of the organizations' notices of September 7, 1960, 
identified as "Minimm Safe Crew Consist" and implementing proposals 
pertaining thereto. The arbitration board shall incorporate in such 
decision any matters on which it finds the parties were in agreement, 
shall resolve the matters on which the parties were not in agreement, and 
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shail, in making its award, give due consideration to those matters on which 
the parties were in tentative agreement. Such award shall be binding on 
both the carrier and organization parties to the dispute and shall 
constitute a complete and final disposition of the aforesaid issues 

covered by the decision of the board of arbitration. | 


Sec. 4. To the extent not inconsistent with this joint resolution 
the arbitration shall be conducted pursuant to sections 7 and & of 
the Railway Labor Act, the board's award shell be made and filed as 
provided in said sections and shall be subject to section 9 of said Act. 
The United States District Court for the District of Columbia is hereby 
designated as the court in which the award is to be filed, and the arbitra- 
tion board shall report to the National Mediation Board in the same manner 
as arbitration boards functioning pursuant to the Railway Labor Act. The 
award shall continue in force for such period as the arbitration board shall 
determine in its award, but not to exceed two years from the date the award 
takes effect, unless the parties agree otherwise. 


Sec. 5. The arbitration board shall begin its hearings thirty 
days after the enactment of this joint resolution or on such earlier date 
as the parties to the dispute and the board may agree upon and shall 
make and file its award not later than ninety days after the enactment 
of this joint resolution: Provided, however, That said award shall not 
become effective until sixty days after the filing of the award. 


Sec. 6. | The parties to the disputes arising from the aforesaid 
notices shall immediately resume collective bargaining with respect to 
all issues raised in the notices of November 2, 1959, and September 7, 
1960, not to be disposed of by arbitration under section 3 of this 
joint resolution and shall exert every reasonable effort to resolve such 
issues by agreement. The Secretary of Labor and the National Mediation 
Board are hereby directed to give all reasonable assistance to the parties 
and to engage in mediatory action directed toward promoting such agreement. 


Sec. 7.\ (a) In making any award under this joint resolution the 
arbitration board esteblished under section 2 shall give due consideration 
to the effect of the proposed award upon adequate and safe transportation 
service to the public and upon the interests of the carrier and employees 
affected, giving due consideration to the narrowing of the areas of 
disagreement which haz been eccomplished in bargaining and mediation. 


(b) The obligations imposed by this joint resolution, upon suit 
by the Attorney General, shall be enforcible through such orders as may be 
necessary by any court of the United States having jurisdiction of any of 
the parties. 


Sec. 8. This joint resolution shall expire one hundred and 
eighty days after the date of its enactment, except that it shall remain 
in effect with respect to the last sentence of section 4 for the period 
prescribed in that sentence. 
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Sec. 9. If any provision of this joint resolution or the applica- 
tion thereof is held invalid, the remainder of this joint resolution and 
the application of such provision to other parties or in other circum- 
stances not held invalid shall not be affected thereby. 


Approved August 28, 1963. 


Railway Labor Act, § 9 First-Seventh (45 U.S.C, §§ 159 First-Seventh) 


Sec. 9. Firat... The award of a board of arbitration, having been 
acknowledged as herein provided, shall be filed in the clerk's office of 
the district court designated in the agreement to arbitrate. 


Second. An award acknowledged and filed as herein provided shall 
be conclusive on the parties as to the merits and facts of the contro- 
versy submitted to arbitration, and unless, within ten days after the 
filing of the award, a petition to impeach the award, on the grounds herein- 
after set forth, shall be filed in the clerk's office of the court in which the 
award bas been filed, the court shall enter judgment on the award, 
which judgment shall be final and conclusive on the parties. 


Third. Such petition for the impeachment or contesting of any 
award so filed shall be entertained by the court only on one or more of the 
following grounds: 


(a) That the award plainly does not conform to the substantive 
requirements laid down by this Act for such awards, or that the proceed- 
ings were not substantially in conformity with this Act; 


(bv) That the award does not conform, nor confine itself, to the 
_stipulations of the agreement to arbitrate; or 


(c) That @ member of the board of arbitration r odering the award 
was guilty of fraud or corruption; or that a party to the irbitration 
practiced fraud or corruption which fraud or corruption utfected the 
result of the arbitration: Provided, however, That no court shall entertain 
any such petition on the ground that an award is invalid for uncertainty; 
in such case the proper remedy shall be a sutmission of such award to a 
reconvened board, or subcommittee thereof, for interpretation, as 
provided by this Act: Provided further, That an award contested as herein 
provided shall be construed liberally by the court, with a view to 
favoring its validity, and that no award shall be set aside for triviel 
irregularity or clerical error, going only to form and not to substance. 


Fourth. If the court shell determine that a part of the award 
is invalid on some ground or grounds designated in this section as a 
ground of invalidity, but shall determine that a part of the award 
is valid, the court shall set aside the entire award; Provided, however, 
That, if the parties shall agree thereto, and if such valid and invalid 
parts are separable, the court shall set aside the invalid part, and 
order judgment to stand as to the valid part. 
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Fifth. At the expiration of ten days from the decision of the 
district court upon the petition filed as aforesaid, final judgment 
shall be entered in accordance with said decision, unless during said ten 
days either party shall appeal therefrom to the circuit court of appeals. 
In such case only such portion of the record shall be tranamitted to 
the appellate court as is necessary to the proper understanding and 
consideration of the questions of law presented by said petition and to 
be decided. 


Sixth. The determination of said circuit court of appeals 
upon said questions shall be final, and being certified by the clerk thereof 
to said district court, judgment pursuant thereto shall thereupon 
entered by said district court. 


Seventh. If the petitioner's contentions are finally sustained, 
judgment shall be entered setting aside the award in whole or, if the 
parties so agree, in part; but in such case the parties pay agree upon 
a judgment to be entered disposing of the subject matter cf the controversy, 
which judgment when entered shall have the same force and effect as 
judgment entered upon an award. 
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In the 
UNITED STATES COURT OF APPEALS 


for the District of Columbia Circuit 


Nos. 18,331 and 18,332 


Brotherhood of Locomotive Firemen and Enginemen, et al., 
Appellants, 


Vv. 


Chicago, Burlington and Quincy Railroad Company, et al., 
Appellees, 


Brotherhood of Locomotive Firemen and Enginemen, et al., 
Appellants, 


Vv. 


Certain Carriers, etc., 


Appellees. 


REPLY BRIEF FOR APPELLANTS 


I. THE SINGLE-JUDGE COURT BELOW WAS WITHOUT JURISDICTION TO DECIDE 
THIS CASE; A THREE-JUDGE COURT WAS REQUIRED. 


Both the carriers (Br., pp- 43-47) and the United States 
(Br., pp. 59-61) insist that the court below properly refused to convene 
a three-judge court, even if the constituional issues raised are sub- 
stantial. They argue that a three-judge court was unnecessary because 
(1) the constitutional issue could be raised in the statutory impeachment 
proceeding, and (2) therefore injunctive relief was not available and 
thus 28 U.S.C. Sec. 2822 is not applicable. They are very clearly 
wrong on both counts. 

They say (C. Br. p. 46) that "Surely Congress did not foreclose 


raising constitutional questions" and both briefs then simply assert 


ee 
that therefore the unconstitutionality of P.L. 88-108 could have 
been raised in the impeachment review under Section 9, Third of the 


Railway Labor Act. 


But that section very explicitly confines the impeachment 


review to three, and only three, specified grounds, none of which includes 
constitutionality. Of course we agree that "surely Congress did not 
foreclose raising constitutional questions", but just as surely Congress 
excluded raising them as a ground of statutory impeachment. Hence, 
constitutional challenges must be made in a manner other than impeachment 
under Section 9, Third. The injury being obviously irreparable and 
there being no remedy at law, a suit for an injunction is the proper 
method of challenging the constitutionality of P.L. 88-108 and the award. 

The heavy reliance by the Government on Aircraft and Diesel 
Equip. Corp. v. Hirsch, 331 U.S. 752 (1947) is therefore misplaced, 
even if it had dealt with the issue of a three-judge court. There the 
Supreme Court held equitable relief unavailable because legal remedies 
were available in which the constitutional issues could be presented and 
resolved and because there was no issue of irreparable injury. But a 
three-judge court was convened, and the Supreme Court took the case on 
direct appeal, indicating concurrence in the propriety of convening a 
three-judge court. And even apart from that, here, as we have seen, the 
constitutional issues are excluded from the statutory review procedure, 
and the injury is unquestionably irreparable. 

Secondly, even if it should be determined that injunctive 
relief is not available to restrain the operation of the statute, that 


is a determination beyond the jurisdiction of a one-judge District Court. 


3. 
The issue on the merits of whether an injunction should be granted is 
irrelevant to whether a three-judge court is required. 
It is significant that the Government's brief barely mentions 
Coffman v. Breeze Corps., 323 U.S. 316 (1945), and that the Carriers’ 


brief ignores it although carrier counsel is not unfamiliar with it. 


That case (and its companion case of Coffman v. Federal Laboratories, 


323 U.S. 325 (1945)) involved a suit for relief, including an injunc- 
tion against private parties that would have prevented the operation 
of a federal statute. The Supreme Court held that no case for equitable 
or injunctive relief was presented and that, indeed, there was not even 
presented a case or controversy, but held, nevertheless, that "The 
District Court of three judges was rightly convened” because an 
injunction was sought which would prevent the operation of a federal 
statute. That case is disposative of this issue. 
II. DUE PROCESS OF LAW REQUIRES THAT DELEGATION OF LEGISLATIVE 

POWER BE SUBJECT TO REVIEW OF THE SUBSTANTIALITY OF THE 

EVIDENCE. 

Where the legislature delegates its lawmaking power, due 
process of law requires that there be judicial review of the substan- 
tiality of the evidence if the findings of fact impinge on constitu- 
tionally protected rights. St. Joseph Stock Yards Co. v. United States, 
298 U.S. 38, 51-52 (1936); 4 Davis Administrative Law (1958), Sec. 29.09; 
Louis L. Jaffe, Judicial Review: Questions of Fact, 69 Harv. L. Rev. 
1020, 1021, 1048-1049 (1956); Louis L. Jaffe, Judicial Review: Constitu- 
tional and Jurisdictional Facts, 70 Harv. L. Rev. 953, 981, 984 (1957). 

None of the cases cited by appellees hold that constitutional 
rights may be destroyed or impaired by an agency acting under delegated 
legislative powers without judicial review of the substantiality of the 


evidence. 
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Appellees' reliance on such cases as Switchmen's Union v. 
Nat. Med. Bd., 320 U.S. 297 (1943) and related cases is wholly mis- 
placed. That case held that there was no judicial review of the 
National Mediation Board's determination of a collective bargaining 
representative. But certifying collective bargaining representatives 
is not a legislative function and the Board does not exercise delegated 
legislative power when it does so. 

The carriers (Br., p. 60) rely upon two wartime draft cases, 
Witmer v. United States, 348 U.S. 375, 380-381 (1955); Eagles v. United 
States, 329 U.S. 304, 311-312 (1946). An examination of these cases 
shows that the Court did not discuss the constitutionality of review 


of less than the substantiality of the evidence. While the opinions 


disclose suggestions that less than substantial evidence suffices under 


the draft statute, the opinions both contain several pages of discussion 
of the evidence which convincingly demonstrate the substantial character 
of the evidence present. Professor Jaffe (69 Harv. L. Rev.’ at pp. 
1048-1050) discusses these cases, coming to the conclusion that whenever 
any judicial review is granted courts do review the substantiality of 
evidence. Thus Professor Jaffe states: 


"In the later case of Witmer v. United StatesL09/it 
was again said that a finding is to be set aside only if 
it has 'no basis in fact.* The court should nt *look for 
substantial evidence. 110/ The cases to dat« do not give 
any body to the distinction. The opinion in the Witmer 
case, again involving the draft, goes on to state that 
where 'there was conflicting evidence or where two infer- 
ences could be drawn from the same testimony,’lll/ the 


EEE ESnE 


"109/ 348 U.S. 375 (1953). 
"l10/ Id., at 381. 
"I]1/ Id., at 383. 
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finding mist stand. But almost identical language was used 
in Universal Camera. 112/ In Witmer petitioner's claim based 
on conscientious scrupe was denied because allegedly it 
was not sincerely held. The Court said ‘we mst examine 
the objective facts before the Appeal Board to see whether 
they cast doubt on the sincerity of the claim.'113/ The 
Court found that there were such ‘objective facts,’ that it 
would not 'be 'mere suspicion or speculation’ to conclude 
that he was insincere.114/ Unless I have misconceived the 
substantial evidence test, I fail to see how, at least in 
this case, its application would have differed even in 
phrasing; * * * * 
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"The draft and immigration cases demonstrate the dif- 
ficulty at the present moment in stabilizing a ecope of 
review narrower than that which generally obtains. * * * * 
The courts, as we have already noted, impose upon the 
administration, within the limits of their jurisdiction, 
the accepted postulate of justice as embodied in the legal 
system. One of these postulates is that a finding not 
supported by substantial evidence does not meet the minimum 
test of legality." 


III. THE JUDICIAL REVIEW REQUIRED INCLUDES A DETERMINATION OF WHETHER 
LEGISLATIVE STANDARDS WERE IMPOSED AND WHETHER THERE WAS 
COMPLIANCE WITH THEM. 

The term * compulsory arbitration” as used repeatedly in the 
briefs of the carriers and the United States has no reference to the type 
of compulsory arbitration imposed by P.L. 88-108. 

In Wilson v. New, 234 U.S. 332 (1917), relied upon by the 
carriers (Br., p- 49) and the United States (Br., pp. 43-44, 49), there 


was no delegation to an adhoc board to rewrite collective bargaining 


contracts. While language is quoted from Wilson v. New for the proposi- 


tion that Congress may compel arbitration of labor disputes (U.S., Br. 


pp. 43-44), that case did not in fact present any issue with respect to 
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"112/ See 340 U.S. at 487-88. 
"113/ 348 U.S. at 382. 
"ULN/ Id., at 382, 383. 
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compulsory arbitration. There Congress itself enacted an eight-hour 
day law as a solution of the threat of a strike by railway employees to 
secure an eight-hour day (53 Cong. Rec. 13335-13337 ). Congress did not 
there delegate to any arbitration board the decision of any aspect of the 
dispute. Congress did not there create any arbitration board. All 
that the Supreme Court held in Wilson v. New was that Congress had 
power to enact a law providing for an eight-hour day, without reduction 
in take home pay, applicable to railroads. 

Similarly, reliance by the carriers (Br., pp. 45-47) on 
Brotherhood of Railway Trainmen v. Chicago & Indiana R. fo, 353 U.S. 
30 (1957) , involves a confusing of arbitration as a substitute for the 
courts in interpreting and enforcing contracts made by the parties: such 
as is involved in proceedings before the National Railroad Adjustment 
Board, with arbitration as a substitute for the parties’ neuoriation 
of their own contracts, such as is involved here. See our main brief, 
pp. 21-22. Cf. In re Buffalo & E. Ry. Co., 250 N.Y. 275, 165 N.E. 291, 
292 (1929), holding that under the New York Arbitration Act the court 
has no power to appoint an arbitrator to make a contract but only to 
interpret it, and commenting that as to the making of a contract there 


was no “objective standard” but a “compromise” chosen as a "substitute." 


The appellees argue that Congress did supply standards and 


suggest that standards are unnecessary. 

The direction to the Arbitration Board contained in Section 
7(a) that the Board shall give due consideration to the effect of the 
proposed award upon adequate and safe transportation service to the 
public and upon the interests of the carrier and employees affected was 


inserted by Congress as a last minute effort to comply with the 


ey a 
constitutionally imposed duty that Congress itself establish policy 
instead of delegate this legislative power to others. The amendment 
adding Section 7(a) was described by Senator Cotton as one which 
"would add specific standards to guide the arbitration board." 
(109 Advance Cong. Rec. 15118.) But this amendment establishes merely 
that Congress belatedly recognized the need for standards, not that 
it adopted any meaningful standard. 

An examination of each case cited by the carriers or the 
United States in which the constitutional adequacy of the delegation 
was raised shows an actual adoption by Congress of an express policy to be 
followed by the agency charged with administration. The United States 
(Br., pp. 52-53) picks out the words "inferior quality” in tea used 
in the statute considered in Buttfield v. Stranahan, 192 U.S. 407 
(1904) as illustrating the use of words not of art in the field and 
lacking a precise historic or common law meaning. But the opinion in 
that case shows a history behind the use of these words that made the 
Congressional intent meaningful. The Supreme Court recited (192 U.S. 
at 495) "The history of the enactment shows the word (‘quality’) was 
industriously inserted to make the Act a more stringent substitute for 


existing legislation." The Court then recited the history of efforts 


by Congress to prevent importation of tea mixed with straw or of tea leaves 


already exhausted by prior use. The Court held that "the circumstances 
which led to its enactment” provided the definition in terms easily 


understood. 


= 8 < 

The carriers (Br., pp. 50, 56) and the United States 
(Br., pp- 53, 58) rely upon Davis, Administrative Law Treatise, 
as indicating that the authority of Panama and Schechter "may have 
been undermined by subsequent decisions" (Car. Br., p- 50, note 20). 
After listing the same group of phrases as appears in the carriers’ 
brief (pp. 50, 53-54) and the brief of the United States (pp. 51-53), 
Davis, Administrative Law (1958), Vol. 1, pp- 81-82, Sec. 2.03, states: 

"Because of history or context, vague phrases of 


this sort may sometimes have considerable meaning. 1Y/ 


14/7 See Landis, The Administrative Process, 66-67 

(1937): *As portfolios bearing the form of a thought, 

they do not reach the administrative in an empty condi- 

tion. Rather they have already been lined and fitted, 

so that it becomes impossible for the administrative 

- to pack bricks into what is ostensibly an overnight 

bag. . .” 

Professor Davis (id., pp. 88-90) and the appellees pick five 
cases as establishing that the Supreme Court allows anything to pass 
as a standard. We believe an analysis of these cases shows just the 
opposite. These are held out as the most extreme cases. 

The first is St. Louis, I.M. & S.R. Co. v. Taylor, 210 U.S. 
281, 287 (1908). In that case Congress there had adopted a policy of 
requiring as a safety measure that all freight cars be equipped with 
draw bars of uniform height. While it was left to the American Railway 
Association to specify the height, with a provision that if it had not 
done so in 90 days the Interstate Commerce Commission should specify 


the height, obviously the exact number of inches of height was 


irrelevant to the purpose of Congress. Uniformity was the sole 


a ee 

objective. Leaving it to the railroads to decide which height would 
require the modification of the fewest cars was no delegation of 
legislative power. 

The second case is McKinley v. United States, 249 U.S. 397 
(1919), upholding a statute empowering the Secretary of War to fix the 
@istance from military establishments within which houses of ill fame 
should be banned in the interest of the morals and health of members 
of the armed forces. Again the policy decision clearly had been made 
by Congress. The Secretary was merely to determine a number. 

The third case is Intermountain Rate Cases, 234 U.S. 476 
(2914). The opinion in this case fails to disclose that any issue 
as to standards was raised. However, in answering carrier contentions 
that governmental supervision over the charges for long and short 
hauls interfered with their freedom of contract, the Supreme Court 
pointed out (at p. 482) that since 1887 Congress had legislated 
against undue preference and discrimination with respect to charges 
for long and short hauls and a policy had been established over the 
years so that the courts could review any administrative action which 


departed from established policy. 


The fourth case is Fahey v. Mallonee, 332 U.S. 245, 249 


(1947) , upholding provisions of the Home Owners’ Loan Banking Act 
giving the administrator power to appoint receivers for banks. In 
answer to the charge that the Act did not establish standards, the 
Supreme Court referred to the long history of supervision of 


financial institutions. It stated (at pp. 250-253): 
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"k * * The provisions are regulatory. They do not deal 
with unprecedented economic problems of varied. industries. 
They deal with a single type of enterprise and with the 
problems of insecurity and mismanagement which are as old 
as banking enterprise. The remedies which are authorized 
are not new ones unknown to existing law to be invented 
by the Board in exercise of a lawless range of power. Bank- 
ing is one of the longest regulated and most closely super- 
vised of public callings. It is one in which accumlated 
experience of supervisors, acting for many states under 
various statutes, has established well defined practices 
for the appointment of conservators, receivers and liqui- 
dators. Corporate management is a field, too, in which 
courts have experience and many precedents have crystallized 
into well-known and generally acceptable standards. 


"The Board adopted rules and regulations governing ap- 
pointment of conservators. They provided grounds ‘upon which 
a conservator might be named; and they are the usual and 
conventional grounds found in most state and federal banking 
statutes.” 


The fifth case is Carlson v. Landon, 342 U.S. 524, 542-4 


(1952). In that case the Supreme Court found a clear expression of 


Congressional intent that the Attorney General should use his power to 


fix bail for subversive aliens ordered deported with a view to guarding 


against the alien's engaging in subversive activities before he was 


deported. 


The Supreme Court stated (at pp. 542-543): 


"We consider first the objection to the alleged 
unbridled delegation of legislative power in that the 
Attorney General is left without standards to determine 
when to admit to bail and when to detain. * * * 


"The policy and standards as to what aliens are sub- 
ject to deportation are, in general, clear and definite. 
8 U.S.C. Sec. 137 and 155 * * * In carrying out that policy 
the Attorney General is not left with untrammeled discre- 
tion as to bail. Courts review his determination. Hear- 
ings are had, and he mst justify his refusal of bail by 
reference to the legislative scheme to eradicate the evils 
of Communist activity. 


t * * * The authority to detain without bail is to be 
exercised within the framework of the Subversive Activities 
Control Act to guard against Communist activities pending 
deportation hearings. Cf. Mahler v. Ely, 264 U.S. 32, 40. 
We do not see that such discretion violates the Due Process 
Clause of the Fifth Amendment." 


Seriss 

Professor Davis picked the foregoing five cases as showing the 
most extreme instances of delegation without standards. We believe the 
foregoing analysis shows even in these five extreme cases Congress had 
made the basic policy decisions. In none of them was the delegation devoid 
of clear Congressional decision of all policy issues, as it is in 
Public Law 88-108. 

Furthermore, in his argument that standards are really not 


necessary, even Professor Davis would only substitute policy-making 


by responsible government agencies with full review of the substantiality 


of the evidence. Nowhere does he suggest leaving policy decisions to 
private individuals on an ad hoc basis without full judicial review as 
occurred here. Thus he states (1 Ad. Law, pp. 98-99, Sec. 2.05): 

" * * * The protection of advance legislative guidance is of 

little or no consequence as compared with the protection 

that can and should be provided through adequate procedural 

safeguards, appropriate legislative supervision or reexamina- 

tion and the accustomed scope of judicial review." 

That he includes review of the substantiality of the 
evidence in the accustomed scope of judicial review, see 4 Ad. Law, Sec. 
29.08 and Sec. 29.09. 

While we have spent some time analyzing Professor Davis’ 
position because the carriers and the United States each cite and rely upon 
his view, it is to be noted that not one word in any decision of the 
Supreme Court, whether majority or dissenting, suggests for a moment 
any abandonment of the constitutional doctrine that legislative power 
cannot be delegated without adequate standards. We submit that the 
foregoing review of the cases cited by Professor Davis as the most 


extreme departures from the necessity of standards serves to demonstrate 


that Public Law 88-108 lacks required standards. 


eee bee 
IV. THE POSSIBILITY THE PARTIES MAY CONTRACT TO HAVE THE NATIONAL 
MEDIATION BOARD PAY EXPENSES OF NEUTRAL MEMBERS OF ADJUSTMENT 
BOARD DOES NOT REMEDY WRONGFUL FAILURE TO INCLUDE SUCH AGREEMENT 
TO SUCH EFFECT. 

The United States (Br., p. 33) admits the parties "were not in 
disagreement” on the proposition that the costs of neutral members of 
the special boards of adjustment should be borne by the National Medi- 
ation Board. Admittedly the Award does not incorporate this agreement. 
The appellees argue that since the parties can still agree to have the 
National Mediation Board pay the expenses "The Award therefore leaves 


the appellants in virtually the same position in this regard as they 


would have been if agreement had been reached through collective 


bargaining" (Br., p. 35). This, of course, is not the issue. 


The appellants were entitled by the terms of P.L. 88-108 
to have the Award include all matters in agreement, and the Board was 
directed by Congress to do so. Hence appellants were entitled to have 
this agreement included in the award. It is no answer to say that 
the parties are free to negotiate an agreement modifying the Award. 
They were entitled to have the former meeting of the minds, which may 
no longer exist, incorporated in the Award. 

Respectfully submitted, 
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Questions Presented 
1. Does the Award of Arbitration Board No. 282 conform 


to the requirements of the Joint Resolution of Congress (Public Law 


88-108, 77 Stat. 132) creating the Board and ordering the arbitra- 


tion which it conducted? 


2, Did the District Court err in refusing to convene 4 
three-judge court to pass upon the constitutional claims asserted 
by the appellants in Nos, 18331-2, on grounds (a) that, even if 
appellants prevailed on such claim, injunctive relief would not be 
appropriate, and (b) that the claim did not present a substantiel 


constitutional question? 


COUNTER-STATEMENT OF THE CASE 
Proceedings in the District Court 


Events Leading to the Adoption of the Joint 
Resolution 


The Joint Resolution 

The Arbitration and the Award 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. THE BOARD FOLLOWED THE DIRECTION OF CONGRESS 
SET FORTH IN THE JOINT RESOLUTION 


A. Congress Directed the Arbitration 
Board to Resolve Issues Framed by 
the Parties' Notices, Not by the 


Secretary's Memoranda 


The Board's Determinations of the 
Facts and Merits of the Controversy 
Before It Are Final and Conclusive 


The Board Did Not Fail to Incorporate 
"Agreements" or to Give Due Considera- 
tion to "Tentative Agreements" and to 
the "Narrowing of Areas of Disagreement" 


1. Elimination of Firemen's Jobs 
2. "One-and-Iwo" Yard Service Crews 


3. Protection of Short-Term, Irregular, 
cand Furloughed Employees 


4. Compensation of Neutral Members of 
Special Boards of Adjustment 


The Award Does Not Constitute an "Unlawful 
Delegation" of the Matters Submitted to the 
Board; Its Award is Complete and Final 


II, NO THREE-JUDGE COURT WAS REQUIRED TO 
HEAR THE CONSTITUTIONAL ISSUES 


A. This is Not a Case in Which Injunctive 
Relief is Available 


B. The Joint Resolution is Plainly Constitutional 
1. Appellants' Claims 
2, The Standards Set Forth in the Statute 
Plainly Satisfy the Requirements of 
Article I 


The Joint Resolution Plainly Does 
Not Violate the Fifth Amendment 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


Nos, 18331-18334 
Brotherhood of Locomotive Firemen 
and Enginemen, et al., Appellants 

Vv. 


Certain Carriers, etc.,_Appellees 


BRIEF FOR CARRIER 
APPELLEES 


COUNTER-STATEMENT OF THE CASE 
1. The Proceedings in the District Court 
These proceedings arise from the Award rendered by the Arbi- 
tration Board established by a Joint Resolution of Congress approved 
August 28, 1963 (Public Law 88-108, 77 Stat. En resolve a railroad 
labor dispute relating (1) to the use of firemen on freight ari yard loco- 
motives other than those powered by steam, and (2) to the makeup ("consist") 


of train crews. 


The appellants are four railroad labor organizations (hereinafter 


referred to as the "organizations") which represent railroad operating 


1/ The Joint Resolution is set forth as Appendix A to the brief filed 
by appellants in Nos, 18331 and 18332. 


ao. 


employees affected by the Award. The appellees include the rail carriers 
which are parties to the Award (hereinafter referred to as the “earriers"), 
and, in addition, the Arbitration Board, its Chairman, the Attorney General, 
and the United States, an intervenor-defendant in both actions in the 
court below, 

Pursuant to the terms of Section 4 of the Joint Resolution, 
the Arbitration Board filed its Award in the United States District Court 
for the District of Columbia on November 26, 1963. On December 6, 1963, 
the respective appellants filed two separate actions (J.A. 271A, 271P) 
seeking to impeach the Award pursuant to Section 9 of the Railway Labor 
Act, 44 Stat. 585, as amended, 45 U.S.C. §159, and, alternatively, to 
prevent the appellees from putting the Award into operation on the ground 
that the Joint Resolution was unconstitutional, The appellees filed 
answers denying the material allegations of these petitions and com- 
plaints (J.A, 272-309). 


At the suggestion of the Court, all parties moved for summary 


judgment, there being no disputed issues of fact (J.A. 311-18, 323). 


Counsel for appellants in Nos, 18331 and 18332 also moved the District 
Court to convene a three-judge court, pursuant to 28 U.S.C. §2282, solely 
for the purpose of considering the constitutional issues raised by that 
complaint (J.A. 326). Counsel for the appellant in Nos. 18333 and 18334 


expressly declined to join in that motion (J.A. 329). The District Court 


2/ References to the brief filed by appellants in Nos, 18331 and 18332 
will be designated "BLFE Br." References to the brief filed by the 
appellant in Nos. 18333 and 18334 will be designated "BLE Br." 
Emphasis is supplied throughout this brief unless otherwise indicated. 
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denied the motion (J.A. 329), and heard the arguments of the cartice 
with respect to both the statutory issues and the constitutional 
issues raised by appellants, 

On January 8, 1964, the District Court filed its dptrdon 
(J.A. 368-392), holding both that the Award was valid and that the 
Joint Resolution was constitutional, On January 10, 196%, the 
District Court entered orders denying appellants' motions for 
summary judgment, granting appellees' motions for summary judgment, 
and directing that, subject to the provisions of Section 9, Fifth 
of the Railway Labor Act (44 Stat, 585, as amended, 45 U.S.C. §159, 
Fifth) the actions brought by appellants be dismissed (J.A. 393, 394). 

2. Events Leading to the Adoption of the Joint Resolution 

The carriers on November 2; 1959, acting pursuant to Section 
6 of the Railway Labor Act (44 Stat. 582, as amended, 45 U.S.C. §156), 
served notices of proposed changes relating to operating rules, rates 
of pay and working conditions, Among other things, these proposals 
related to changes in the rules relating to the employment of firemen 


on freight and yard locomotives other than steam and to the makeup 


("consist") of train service crews, On September 7, 1960, the glues 


organizations served notices of rule changes proposed by them, 
The President appointed a Presidential Railroad Commission 


made up of representatives of the carriers, the organizations, and the 


3/ The notices are printed at pages 22-35 of the Senate Hearings Before 
the Committee on Commerce, 88th Cong., 1st Sess, on S.J. Res, : 102. 
(hereinafter cited as "Sen. Hearings"). The corresponding Hearings 
Before the House of Representatives Committee on Interstate and 
Foreign Commerce, 88th Cong., 1st Sess. on H.J. Res. 565 will here- 
inafter be cited as "House Hearings." The Senate Report accompanying 
S.J. Res. 102 is Sen. Rep. No. 459, 88th Cong., 1st Sess. (1963), 
hereinafter cited as "S. Rep."; the House Report accompanying H.J. 
Res, 665 is H.R:Rep.No. 713, 88th Cong., Ist Sess. (1963), hereinafter 
cited as "H.R.Rep." 
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public, to make recommendations for the resolution of the dispute 
created by these notices, The Commission, after thirteen months of 
hearings and deliberations, submitted its report on February 26, 1962. 
The carriers accepted the recommendations of the Commission, but the 
organizations refused to do so, Thereafter, negotiations and media- 
tion with respect to the notices continued but no agreement resulted, 
The organizations refused the Mediation Board's proffer of arbitration, 
made as provided in the Railway Labor Act. Consequently, on July 17, 
1962, all of the procedures of the Railway Labor Act to which the 
parties could resort had been exhausted, and the carriers announced 
their intention to put the provisions of their notices into effect on 
August 16, 1962. 

The organizations then commenced litigation to restrain the 
carriers from carrying out this intention, which ended with the decision 
of the Supreme Court on March 4, 1963, in Brotherh: of omotive 
Engineers v. Baltimore & Ohio RR, Co,, 372 U.S. 284, holding that the 
carriers were free to place the notices into effect, subject only to the 
possible appointment of a Presidential Emergency Board pursuant to 
Section 10 of the Railway Labor Act, 44 Stat. 582, as amended, 45 U.S.C. 
§160, The President thereupon on April 3, 1963, established Emergency 
Board No. 154, which attempted to mediate the controversy. When these 
efforts were unsuccessful, the Emergency Board made recommendations to 
the President designed to assist the parties in resolving the issues 
raised by their notices. 


The parties continued... their discussions during the latter part 


of May 1963, and on June 4, 1963, the Secretary and Assistant Secretary 


Vee 


of Labor, with the assistance of the National Mediation Board, renewed 


mediation efforts. On July 5, 1963, the Secretary proposed a means for 
disposing of the dispute created by the notices based upon the recommenda- 
tions of the Emergency Board, including binding arbitration of certain 
specific rules, The carriers again accepted, but:the organizations 

again refused. 

On July 9, 1963, the President proposed that the parties submit 
the dispute created by their respective notices to Associate Justice 
Arthur J. Goldberg for final determination, The carriers again accepted 
the proposal, but the organizations again refused, 

Thereafter, a Special Subcommittee of the President's Advisory 
Committee on Labor-Management Policy reviewed the controversy. On 
July 22, 1963, on the basis of the Subcommittee's Report (H.R.Rep., 
pp. 13-17), the President asked Congress to enact legislation providing 
for a two-year settlement by the Interstate Commerce Commission of all 
issues raised by the parties' notices. The probable effects of a nation- 
wide rail strike -- the alternative to action by Congress -- were graphically 
set forth in the President's message to Congress (H. Doc, 142, Sen. Hearings, 
pp. 4-35). 

Hearings were held immediately by both Houses of Congress, At 
these hearings the carriers supported the President's proposal, while the 
organizations opposed it. 

Both during and following these hearings negotiations between the 
parties continued, By that time the two principal disputed issues between 
the parties were the "firemen-helper" and “crew consist" issues; the 
settlement of all the other issues raised by the parties seemed to be con- 


+ingent on first resolving these problems. 


ay ee 


On August 2, 1963, the Secretary of Labor submitted a statement 
to the parties which set forth his suggestions for settlement of these 
+wo issues. Between August 2 and August 12, the Secretary of Labor 
conferred separately with the parties concerning these suggestions but 
failed to achieve a settlement. On August 15, the Secretary proposed 


that the parties submit their notices, insofar as they related to these 


two principal issues, to voluntary arbitration (JA. 407). He accompanied 


his suggestions with a proposed arbitration agreement that framed the 
issues in terms of those notices: 


"It is hereby agreed to submit the following issues 
to arbitrations 


"], The issue arising from the Carriers' Notice of 
November 2, 1959, identified in that Notice as 
Yse of Firemen (Helpers) on Other than Steam 
Power,' and from the Organizations’ Notice of 
September 7, 1960, identified in that Notice as 
‘Minimum Safe Crew Consist," insofar as this 
reference is to engine service crews. 


The issue arising from the Carriers' Notice of 
November 2, 1959, identified in that notice as 
tConsist of Road and Yard Crews,’ and from the 
Organizations' Notice of September 7, 1960, 
identified in that Notice as ‘itinimum Safe Crew 
Consist;' with the understanding that this issue 
relates to other than engine crew. 


"The arbitration award will be accepted as final 

and binding, The Arbitration Board will provide in 

its award the period for which the award will be con- 

trolling. An award subscribed to by a majority of the 

board shall constitute an award of the Board.” (J.A. 

407-8.) 

The carriers accepted this proposal, and the organizations also 
accepted with certain reservations. The parties were unable, however, to 
agree upon the precise terms of procedures to govern such an arbitration 


proceeding. 


Somewhat different versions of the joint resolution were . 
thereupon reported by the Committees to both the House of Representa- 
tives and the Senate on August 26, 1963. The resolution was debated 
upon the floor of both houses on August 26, 27 and 28, and adopted on 
the latter date, the day before the rules were to become effective 
and the organizations were to commence their nationwide strike. 

3. The Joint Resolution 

The Joint Resolution adopted by Congress first provided for 
preservation of the status quo; The carriers were prohibited from 
making any changes, except by agreement, in rates of pay, rules, or 
working conditions encompassed by their notices of November 2, 1959; 
the organizations were prohibited from engaging in any str*” over any 
dispute arising from those notices or from the organizations' notice of 


September 7, 1960 (P.L. 88-108, §1). 


At the urging of the organizations (S.Rep., p. 9), Congress 


rejected the President's suggestions thet the Interstate Commerce 
Commission resolve the issues between the parties and that all the issues 
petween the parties be submitted to arbitration. Instead, Congress pro- 
vided only for "the two issues considered by all the witnesses before 
the committee to be the key issues in the current railroad dispute (use 
of firemen-helpers and consist of crews in road and yard service) to be 
submitted to a seven-man arbitration board for resolution" (H.R. Rep., p. 1). 
The House Report states: | 

"The basic purpose of the amendments agreed 


to by the committee was to limit the arbitration 
required by the resolution to the two major issues 
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in dispute, the use of firemen (helpers) and the 

makeup (consist) of road and yard crews. The resolu- 

tion as introduced would have required arbitration 

of all issues in dispute, * * * The other issues 

are to be resolved by collective bargaining." 

(H.R. Rep., p. 2.) 

In making this choice, Congress relied on the qualified acceptance 
of the Secretary of Labor's August 15 arbitration proposal, That is, 
Congress set out to provide "a statutory framework for arbitration, as 
already agreed to in principle by the parties," and to resolve "their 
purely procedural dispute" (H.R. Rep., p. 13). And since "the parties... 
had accepted, albeit with some reservations, voluntary arbitration of the 
two main issues involved," Congress "simply incorporated in legislative 
form what the parties had already basically agreed upon" (S, Rep., Pp. 9). 

Procedurally, Congress adopted "the time-tested procedures of 
the Railway Labor Act to this purpose" (S,Rep., p. 3) by providing that, 
to the extent they were not inconsistent with the Joint Resolution, 
Sections 7 and 8 of that Act (44 Stat. 582, 584, as amended, 45 U.S.C. 
§§157, 158) would govern the conduct of the proceedings and the filing 


of the Award, and that the Award would be subject to Section 9 of the 


Act (44 Stat. 585, as amended, 45 U.S.C. §159), governing judicial review. 


Since the procedures of Sections 7 and 8 of the Railway Labor 
Act contemplate an agreement to arbitrate, Congress supplied the terms 
which would otherwise: be found in the agreement by providing for the 
composition and appointment of the Board (P,L, 88-108, §2); the times 
for hearing, decision:and filing (§5); and the time period to be covered 
by the Award (§4). 

Most important of all, in Section 3 of the Joint Resolution, 


Congress provided "the questions to be submitted to thé said board for 
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decision" (Railway Labor Act Section 8(e), 44 Stat, 584, as amended, 
45 U.S.C. §158(e)) -- issues framed like the Secretary's August 15 
proposal, in terms of the parties' original notices: 


"The arbitration board shall make a decision, 
pursuant to the procedures hereinafter set forth, 
as to what disposition shall be made of those 
portions of the carriers notices of November 2, 
1959, identified as 'Use of Firemen (Helpers) on 
Other Than Steam Power’ and ‘Consist of Road and 
Yard Crews' and that portion of the organizations' 
notices of September 7, 1960, identified as 'Mini- 
mum Safe Crew Consist' and implementing proposals 
pertaining thereto. " 


Section 3 further provided that the Award should "constitute a complete 


and final disposition of the aforesaid issues," and Sections 3 and 7(a) 
set out the criteria by which the determination was to be made: 


"The arbitration board shall incorporate in such 
decision any matters on which it finds the parties were 
in agreement, shall resolve the matters on which the 
parties were not in agreement, and shall, in making 
its award, give due consideration to those matters on 
which the parties were in tentative agreement." (§3) 


"In making any award under this joint resolu- 
tion the arbitration board established under section 
2 shall give due consideration to the effect of the 
proposed award upon adequate and safe transportation 
service to the public and upon the interests of the 
carrier and the employees affected, giving due con- 
sideration to the narrowing of the areas of disagree- 
ment which has been accomplished in pargaining and 
mediation." (§7(a).) 


In discharging the duty to give "due consideration" to "tentative 
agreements" and to the "narrowing of the areas of disagreement," the Board 
was to have the benefit of information possessed by the Secretary of Labor 
by reason of his intimate involvement in the case; 

"Promptly upon the completion of the naming of the 

arbitration board the Secretary of Labor shall furnish 


to the board and to the parties to the dispute copies 
of his statement to the parties of August 2, 1963, and 


=10-s 


the papers therewith submitted to the parties, together 
with memorandums and such other data as the board may 
request setting forth the matters with respect to which 
the parties were in tentative agreement and the extent 
of disagreement with respect to matters on which the 
parties were not in tentative agreement." (§3) _4/ 
For as noted in the preamble to the Joint Resolution: 
"[O]n August 2, 1963, the Secretary of Labor sub- 
mitted to the carrier and organization representa- 
tives certain suggestions as a basis of negotiation 
for disposition of the fireman (helper) and crew 
consist issues in the dispute and thereupon through 


such negotiations tentative agreement was reached 
with respect to portions of such suggestions * * *" 


4. The Arbitration and the Award 

Arbitration Board No. 282, appointed pursuant to Public Law 
88-108, held twenty-nine days of hearings, took almost 5000 pages of 
testimony from more than forty witnesses, received 200 documentary 
exhibits (including exhibits describing in detail the prior efforts 
to resolve these disputed issues) and viewed other exhibits in the form 
of films, photographs and charts. The most substantial portion of the 
record before the Board was directed to the questions of what agreements, 
if any, and tentative agreements the parties had reached; to the 
narrowing of the areas of disagreement, if any; to questions of safety 
and adequacy of transportation;. and’ to questions of work burden. 
At the close of these’ hearings, all parties stipulated that, aside 
from objections noted on the record to the admission of evidence, the 


hearings had been fair and proper and that the rights of their clients 


had been respected (J.A. 405). 


4/ This is the provision that the organizations say "confines the 
jurisdiction of the Arbitration Board to resolving the areas of 
disagreement between the parties concerning certain suggestions 
made by the Secretary of Labor on August 2, 1963... ." (BLFE 
Bre, p. 26.) 


Qn November 26, 1963, the Board filed its Award (J.A. 8-29) 
in the District Court, together with the opinion of the neutral members 
(J.A, 30-88), the concurring statement of the carriers’ representatives 
(J.A. 89-91), separate dissenting opinions of the two organization 
representatives (J.A. 92-99, 100-132) and the transcript of testimony 
and exhibits before the Board, all of which are before this Court. 

With respect to the firemen issue, the Board found thet there 
is no need for a national rule requiring the use ‘of firemen on all 
freight and yard locomotives, since, except in exceptional circumstances, 
firemen are not essential to safe or efficient operation of either road 
freight or yard locomotives (Bd.0p., J.A. 57-58), It concluded that 
requirements of safety, avoidance of undue burden upon employees: and 
maintenance of service to the public would be satisfied by the retention 
of firemen in freight and yard service (the only types of services 
involved in the dispute) on other than steam power in substantially 
less than 10% of the situations where existing rules require their 
employment (Bd. Op., J.A, 66-67). Consequently, the Award allows each 
carrier to designate the firemen's positions it concludes are unnecessary 
but the firemen's representatives aré authorized to designate up to 10% 
of the assignments in each seniority district as assignments on whitch 


firemen mist be retained. The remaining 90% of the assignments may 


then be eliminated except as may be necessary to provide employment for 


firemen whose employment rights are protected (J,A. 12-14). 
Under the employee protection provisions of the Award liberal 
provision is made for existing employees. In substance, any fireman with 


5/ The Opinion of the Neutral Members which appears at pages 30 to 
88 of the Joint Appendix will be designated "Bd. Op." 


eae ee 


at least ten years' seniority must be retained in engine service. 

Any fireman with between two and ten years' seniority must be retained 
in engine service or in a comparable job, unless he refuses to accept 
such a comparable job. When he takes a comparable job, he mst be 
given substantial benefits in terms of relocation expenses and guaran- 
teed annual wages. If he refuses the comparable job, he still receives 
severance pay. The employment of firemen with under two years' 
seniority may be terminated but only upon payment of substantial 
severance allowances. Firemen with more than two years' seniority, 

but who have worked as firemen only irregularly during the past 24 
months, have the choice of remaining on the seniority roster or of 
accepting termination with a severance allowance equal to 100% of their 


earnings for the past two years, Only those who were hired as firemen 


more than two years ago but who have not actually worked as firemen 


for the past two years may have their employment terminated without 
payment of any allowance (Award, J.A. 14-20). 

As to the crew consist issue, the Award establishes a national 
rule pursuant to which either the organizations or the carriers may 
propose a change in the size of train crews in certain designated 
classes of service. Under this rule, such proposals are subject to nego- 
tiation upon the local properties, In the event of disagreement between 
the parties, the dispute, limited to the application of certain guidelines 
specified in the Award, may be referred by either party to a special 
poard of adjustment, The procedure for the appointment of such boards 
is set forth in the Award, which also describes with particularity some 
twenty guidelines which these boards are required to apply (Award, J.A. 
21-27). 
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Even where jobs are eliminated pursuant to this procedure, 


under the employee protection provisions of the Award train s. rvice 


employees other than those furloughed (and so not working) on the 


effective date of the Award do not lose their seniority rights under 

the present rules, These employees are entitled to work in train 

service until their employment is terminated by natural attrition 

(Award, J.A, 27-28). : 
SUMMARY OF ARGUMENT 

The organization's statutory impeachment claims plainly 
cannot justify setting the Award.aside, Their contentions attack 
the Board's findings, thereby seeking review of the evidence, eer) 
review of the evidence is not available in this statutory impeachment 
proceeding, and in any evént, the Board's determinations were in fact 
supported by ample evidence. 

Specifically, appellants claim that the Board failed 5 
follow the directions of Congress set forth in the Joint Reso! ition 
in that (1) it failed to incorporate in its award agreements - 2e. 
parties had reached, and (2) improperly redelegated its duties to 
special boards of adjustment and to the parties themselves. 

However, while the Joint Resolution did require the Board to 
incorporate agreements it found had been made, the Board fourd = such 
agreements as those described by appellants; it did give due sonsidera- 
tion, as required by the Joint Resolution, to such tentative agreements 
as had been made with respect to the matters in question. And far 


from improperly redelegating its duties, it is clear that the Board 
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made a final and complete disposition of the issues submitted to it 
for decision as required by the Resolution. 
The appellants' three-judge court and constitutional conten- 
tions are equally without merit. No three-judge court was required 
below because injunctive relief cannot properly be granted regardless 
of the disposition of the appellants' constitutional claims on the 
merits; and because those claims -- that the Joint Resolution uncon- 


stitutionally delegated legislative power -- are plainly insubstantial. 


So far as those claims are premised on Article I of the Constitution, 


the standards prescribed by Congress are far more precise than many 
upheld by the Supreme Court in the past. And so far as those claims 
are premised on the Due Process Clause of the Fifth Amendment, the 
procedures authorized by Congress were anything but arbitrary and 


capricious; they were scrupulously fair to all parties concerned. 


ARGUMENT 


I, THE BOARD FOLLOWED THE DIRECTIONS OF 
CONGRESS SET FORTH IN THE JOINT RESOLUTION 


The Joint Resolution establishing the Arbitration Board 
and directing it to resolve the labor dispute between the organiza- 
tions and the carriers provided that, to the extent such sections 
were not inconsistent with its terms, the arbitration provided for 
in the Resolution was to be conducted pursuant to Sections 7 and 8 
of the Railway Labor Act, that the Award of the Board was to be made 
and filed as provided in those sections, and that the Award was to 
be "subject to Section 9 of said Act." (P.L, 88-108, §4; 44 Stat. 
582-585, as amended, 45 U.S.C. §§157, 158, 159). 

Section 9 of the Railway Labor Act, which governs judicial 
review of such arbitration awards provides in paragraph Second that 
judgment shall be entered upon an award unless a petition is filed 
to impeach the award on the grounds specified in the section (44 Stat. 
585, as amended, 45 U.S.C. §159, Second). Section. 9, Third specifies 
the grounds, stating in relevant part: 

"Such petition for the impeachment or 
contesting of any award so filed shall be 


entertained by the court only on one or more 
of the following grounds: 


* * * 


"(b) That the award does not con- 
form, nor confine itself, to the stipu- 
lations of the agreement to arbitrate; 
% % %," 


The parties apparently agree that the statutory impeachment 
claims of the appellants mst rest on this ground. The parties also 


agree, and the District Court held (J.A. 378), that the "stipulations 


of the agreement to arbitrate" have been replaced by the limitations 
and requirements imposed upon the Arbitration Board by the Joint 
Resolution. 

The parties apparently disagree as to the appropriate inter- 
pretation of the Joint Resolution and of the definition of the Board's 
functions therein set forth. They also disagree as to the extent to 
which the Board's Award, and the underlying factual determinations, 
may be reviewed by the courts. 

We deal first with the construction of the Joint Resolution. 

A. Congress Directed the Arbitration Board to 


Resolve Issues _Framed_ by the Parties' Notices, 
Not by the Secretary's Memoranda. 


Appellants have based their primary challenge to the Board's 
Award, in part, on an argument that the Joint Resolution adopted by 
Congress limited the jurisdiction of the Arbitration Board to the resolu- 


tion of "areas of disagreement between the parties concerning certain 


suggestions made by the Secretary of Labor on August 2, 1963" (BLFE, 


p. 26; see BLE Br., pp. 40-47), This argument is plainly erroneous. 
The clear directive of Congress in Section 3 of the Joint Resolu- 
that the Board should decide the two main issues raised by the 
notices: 


"The arbitration board shall make a decision * * * 

as to what disposition shall be made of those portions 
of the carriers' notices of November 2, 1959, identi- 
fied as 'Use of Firemen (Helpers) on Other Than Steam 
Power! and 'Consist of Road and Yard Crews’ and that 
portion of the organizations’ notices of September 7, 
1960, identified as 'Minimum Safe Crew Consist’ and 
implementing proposals relating thereto." (P.L. 88- 
108, §3.) 


The plain meaning of Section 3 is confirmed by the express 
intention of Congress to put into the form of legislation the parties! 
conditional agreement to the Secretary's August 15 arbitration : 
proposal (see pp. 6-8, supra). . The Secretary's proposal -- like 
Section 3 -- defined the issues to be arbitrated in terms of the 
parties' Section 6 notices, and not in terms of the Gaaneterits 


August 2 suggestions. 


Having thus defined the issues the Board was to decide, 


Congress then provided the framework for that decision. Congress 
intended that the Board take into account progress achieved in some 
four years of bargaining and mediation, So, in Sections 3 and 7(a) ; 
it told the Board to incorporate in its decision any apecenants tit 
finds" were made; to resolve disagreements; and to give due considera- 
tion to "tentative agreements" and the "narrowing" of areas of dispute. 
Since "tentative agreement" had been reached "with respect to 
portions of" the Secretary's August 2 proposals -- as Congress noted 
in the Preamble to the Joint Resolution -- Congress directed the 
Secretary to assist the Board in discharging its duties. It told him 
to "furnish" the Board with copies of the August 2 documents together 
with memoranda and "such other data as the Board may request setting 
forth the matters with respect to which the parties were in tentative 
agreement and the extent of disagreement" with respect to other matters 
(§3). In sum, it told the Board to make the decisions; it told the 


Secretary only to "furnish" some relevant documents for the Board's "due 
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6/ 
consideration." The legislative history cited by the appellants, 


and outlined above in our Statement of the Case, gives no support 


whatever to the claim that Congress did not mean exactly what it said. 


B. The Board's Determinations of the Facts 
and Merits of the Controversy Before it 
Are Final _ and Conclusive 


Before turning to the question of whether or not the Board's 
Award complied with the limitations and restrictions which were actually 
imposed upon the Board by Congress, it is appropriate to review the 
standards pursuant to which that question is to be resolved. 

While appellants have at this stage of the proceedings barely 
articulated the standards which they seek to have this Court apply 
(BLFE Br., p. 25), their briefs make it plain that they are seeking a 


review of both the factual determinations made by the Board and the merits 


of its decision (see, e.g., BLFE Br., pp. 34-53; BLE Br., pp. 21-39). 


Section 9 of the Railway Labor Act (44 Stat. 585, as amended, 
45 U.S.C. §159), which defines and prescribes the limitations on judicial 
review under appellants' petition to impeach the Award,provides both 
that "an award contested as herein provided shall be construed liberally... 
with a view to favoring its validity. . .." (Section 9, Third), and that 


"An award acknowledged and filed as herein 
provided shall be conclusive on the parties as to 
the merits and facts of the controversy submitted 
to arbitration, . .." (45 U.S.C. §159, Second.) 


6/ This Court has stated that to "give 'due consideration' to a particular 
factor necessarily means to give such weight or significance to it as 
under the circumstances it seems to merit, and this, of course, involves 
discretion." Ynited States ex rel Maine Potato Growers & Shippers Ass'n 
G Interstate Commerce Commission, 66 App. D.C. 398, 88 F.2d 780, 783 

1937). 
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Similarly, Section 8(1) (44 Stat. 584, as amended, 45 U.S.C. §158 (1)) 


provides that "the award, when so filed, shall be final and conclusive 
upon the parties as to the facts determined by said award and as to 
the. merits of the controversy decided." While there has not been exten- 
i 
sive litigation over the awards of arbitration boards conducted under 
Sections 7 and 8 of the Railway Labor bet, in every impeachment action 
reviewed, the courts have conformed strictly to the narrow grounds set 
forth in Section 9. O'Donnell v. Pan American World Airways, 200 F.2d 
929 (2a Cir. 1953); Atchison T S,F Co. v. Brotherhood of Loco- 
motive Firemen and Enginemen, 26 F.2d 413 (7th Cir. 1928); Iowa Transfer 
Ry. Co, v. Switchmen's Union, 66 F.2d 909 (8th Cir, 1933). In Petition 
of Brink, 98 F.Supp. 135 (E.D.N.Y. 1951), aff'd on the basis of the opinion 
below, 193 F.2d 1009 (2a Cir. 1952), the court brushed aside a claim that 
the arbitrator has "misconceived the evidence," as outside the statutory 
review proceeding. 

In 1959, the Supreme Court considered a group of cases in 
which the reviewability of an arbitrator's award was in issue. The 
governing rule was laid down in United Steelworkers of America v. 
Enterprise W& C Corp., 363 U.S. 593, 596, 599: 

"The refusal of courts to review the merits 

of an arbitration award is the proper approach 

to arbitration under collective bargaining 

agreements, The federal policy of settling 

labor disputes by arbitration would be undermined 

if courts had the final say on the merits of the 

awards, * * * * 

"[P]lenary review by a court of the merits would 

make meaningless the provisions that the arbitra- 


tor's decision is final, for in reality it would 
almost never be final." 


sa we 


See also Steelworkers v. Warrier & Gulf Co., 363 U.S. 574, and 
Steelworkers of America v. American Mfg, Co., 363 U.S. 564. 

The finality accorded to the determination by an arbitrator 
acting pursuant to a private contract to arbitrate can hardly be 
denied to the decision of an arbitrator proceeding under an Act of 
Congress which not only directs the arbitrator to decide, but which 
provides, first, that the decision so rendered shall constitute a 
"complete and final disposition," and, further, that the decision 
shall "be conclusive .. . as to the merits and facts of the contro- 
versy" (P.L. 88-108, §3; Section 9, Second, of the Railway Labor Act). 

Such administrative finality is far too common both generally, 
and in the context of the Railway Labor Act, to require extended 
debate here. Decisions of adjustment boards, made pursuant to 
Section 3of that Act (44 Stat. 578, as amended, 45 U.S.C. §153) 
are made "final and binding," except as they involve a money award 
(Section 3, First (m)). Such decisions are ‘ot open to judicial 
review on questions of either law or fact" (Rossa v. Flying Tiger Line, 
Inc., 187 F.Supp. 386, 392 (N.D. Ill. 1958)) or on their merits (Barnett 
v. Pennsylvania-Reading Seashore Lines, 249 F.2d 579 (3a Cir. 1957). See 
also Union Pacific RR. Co, v. Price, 360 U.S, 601 at 616-617; 
Switchmen's Union v. Board, 320 U.S. 297; and Kirkland v. Atlantic 
Coast Line R,R, Co., 83 App. D.C. 205, 167 F.2d 529 (1948), discussing 


administrative finality under Section 2, Ninth of the Railway Labor 


Act (44 Stat. 577, as amended, 45 U.S.C. §152, Ninth)). 


Accordingly, the District Court was correct in holding that it 


could "consider only whether the award conforms to the . . . stipulations 
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of the agreement to arbitrate," that it could not "review the question 
whether there is substantial evidence to sustain the findings of fact," 
and that "the merits of the decision are obviously not subject to judicial 
review" (J.A. 377-8). 

The District Court did, however, consider appellants' claim 
that the Board's findings were not supported by substantial evidence, 
and rejected it, stating: 

"Even if, however, the Court were authorized 

to consider the question whether the findings are 

sustained by substantial evidence, such a doctrine 

would not avail the plaintiffs. Counsel have not 

sufficiently shown that any specific finding of the 

poard is not supported by substantial evidence. 

At most, they have argued that controverted evidence 

might have warranted a different conclusion, The 

well-reasoned opinion of the board convincingly 

shows that the board thoroughly weighed the evidence 

and that there was a rational basis for its conclusions." 

(J.A. 379-80. ) 

Section 9, Fifth of the Railway Labor Act, which governs this 
Court's review of the District Court's decision, makes it plain that 
this Court is to concern itself only with questions of law. The District 
Court having reached the conclusion that the Board's findings are supported 
by the evidence, there is no occasion for this Court to again review the 
facts even if the substantial evidence test is deemed to have been 


appropriate in the court below. 


C. The Board Did Not Fail_ to Incorporate 


"Agreements" _or to Give Due Considera- 
tion to "Tentative Agreements" and to 


the "Narrowing of Areas of Disagreement" 
Appellants contend that the Board failed to incorporate in its 


Award certain agreements which they allege were reached by the parties 


in the course of bargaining with respect to the Secretary of Labor's 
August 2 suggestions. Specifically, they contend that the parties 
had agreed upon the following: 

1. A seven-point plan for the elimination of firemen's 
jobs (BLFE Br., pp. 37-41; BLE Br., pp. 47-57). 

2. A minimum crew consist of one conductor and two train- 
men in yard service (BLFE Br., pp. 42-49). 

3. The protection of the employment status of furloughed, 
short term, and irregular employees (BLFE Br., pp. 49-53). 

4. The payment by the National Mediation Board of neutral 
members of adjustment boards resolving crew consist disputes (BLFE 
Br., pp. 53-55). 


As noted above, however, the Joint Resolution only required 


the Board to incorporate the agreements it found were made (P.L. 88- 
he 


108, §3), and its determinations in that respect were made conclusive 
(P.L. 88-108, §4; Section 9, Second,of the Railway Labor Act). Thus, 
the answer to appellants' contentions is that the Board did not find 
the agreements for which the appellants contend. 
We show below that the Board made appropriate findings on 
each of the points raised. Furthermore, though we think it clear 
that no review of the evidence is permissible here, we show that on 
each point the Board's findings were supported by substantial evidence. 
7/ Appellants complain that the court below construed the Joint Resolu- 
tion as only requiring the Board to "consider and refer" to matters 
on which it found the parties in agreement and that the Board was not 
required to "adopt" such agreements. (J.A. 381-2) However, the 
court's construction finds support in the legislative history cited 
in its opinion (J.A. 382). And in any event, the Board assumed that 


it was required to adopt such agreements as it might find, and pro- 
ceeded accordingly (see Award, J.A, 11; Bd. Op. J.A. 48-53). 


No issue was more vigorously contested before the Board 


than the question of what, if any, "agreements" should be found © 


to have been made and what, if any, "tentative agreements" deserved 
g 


the due consideration of the Board. In addition to the detailed 


memoranda of the Secretary of Labor (covering about 140 pages ) 


8/ Appellants attempt to obscure the statutory distinction between 
"agreements" which the Board was required to incorporate in its 
decision, and "tentative agreements" to which it was required only 
to give "due consideration." The meaning of these terms as used in 
the statute is indicated by their juxtaposition. "Tentative" means 
conditional or provisional; temporary, experimental, and not 
definitive; for the time being, subject to change or withdrawal; 
not final or certain. It is the antonym of definite, final, or 
conclusive. Webster's New International Dictionary, (2d ed. ); 
Webster's Third New International Dictionary; 86 C.J.S, 601, and 
the cases cited therein. A "tentative agreement," therefore, is 
one made to dispose of an issue for the time being in the course 
of negotiations for an agreement on the issues. "Agreement," in 
contrast to "tentative agreement," connotes a commitment by the 
parties which, standing alone, is final and definite enough to have 
independent meaning, and which is binding in the sense of not being 
provisional or conditional upon other agreements not yet made with 
respect to other matters, As Mr. Speirs, the President of the 
Switchmen's Union put it, the term connotes a "firm agreement" 
(Tr. 4765, 4789 before Arbitration Board). 


The Board so understood these terms: Thus,as to the matters on 
which some degree of accord had been reached, the Board considered 
whether the parties' acceptance "was conditional upon successful 
resolution of other substantive matters" (Bd.Op., J.A.81) or repre- 
sented "binding commitments" (Bd.Op., J.A. 50) in determining whether 
“Yagreement" had been reached. Similarly, "agreement" on principles 
or approaches required enough certainty and definiteness to 
represent a meaningful foundation on which the Board could build 
(Bd.Op., J.A. 49, 52); lacking that, any such accord would necessarily 
be temporary or provisional“in nature as dependent on further agree- 
ments to make their implementation possible. 


Payee 


(J.A. 133-271) the Board received over 650 pages of testimony from 


seven witnesses on both sides (Tr. Hig 1680-1872; 3724- 


3895; 3924-4039; 4759-4810; 4841-4864) plus numerous extensive 
exhibits devoted to the subject. It is noteworthy that the 
Secretary of Labor, who by the time of the adoption of the Joint 
Resolution certainly had acquired familiarity with the dispute, 

did not report that any Nagreements" had been reached by the parties. 
In setting forth the areas of tentative agreement reached in the 
framework of his August 2 proposals, he stated with respect to poth 
the firemen (helper) and crew consist issues: 


"[T]he positions taken were in the context 

of assumptions as to what would be done 

with respect to other items in the document 

and regarding the suggestion as 4 whole, .. -" 
(J.A. 137, 227.) 


As the Board found, the parties were "in sharp disagreement 
whether any of the positions taken represent commitments which should 
properly be continued and built on by this Board." (Bd.Op., J.A. 49.) 
And as the District Court observed: 


No definite agreement is to be clearly 

found in any single document or series of 
documents. On what points the parties were in 
agreement or in disagreement or in tentative 
agreement can be ascertained only by @ laborious 
comparison and detailed analysis of numerous 
letters, memoranda and statements, many of 
which are ambiguous. In fact there were dis- 
putes between the parties as to the points on 
which they had arrived at an accord, The 
board, in effect, had to make findings from 
disputed evidence as to what matters had been 
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Transcript references are to the pages of the transeript before 
Arbitration Board No. 282, which is part of the record in these 
appeals. 


agreed upon. Obviously, the Congress must have 
had this thouglt in mind because the statutory 
provision refers to matters on which the board 
'finds' the parties were in agreement. In 
other words, the board had to undertake a fact- 
finding process in order to make the determina- 
tion what agreements had been reached, Mani- 
festly, such findings are not subject to 
review." (J.A. 383) 


Turning then to the specific "agreements" for which appellants 
contend, the Board made the following findings, each of which, as we 
shall show, was amply supported by the evidence: 

1. Elimination of Firemen's Jobs, With respect to the | 
"geven points" for the elimination of firemen's jobs, the Board 
stated "we have found no binding commitments" (Bd.0p., J.A. 50) -- 
in short, no "agreements." After discussing in detail the general 
scheme of categories set out in the Secretary of Labor's August 2 
document, the Board further stated that the "Organization proposals 
on these questions, though repeatedly discussed, amended, and refined, 
were never accepted by the carriers," (Bd.Op., J.A, 51) and 

"The sharpest and most stubborn disagreements 

have been over this procedure--over any ques— 

tion, indeed, that affected the number of jobs 


which might be declared 'blankable' within a 
given length of time." (Bd.Op., J.A. 34.) 


Dealing with the details of the parties’ negotiations, with respect 


to the Secretary's August 2 suggestions, the Board stated; 


"As to a practical method of determining 
whether "blanking a job will... unduly 
endanger safety or unduly burden other em- 
ployees,' we found basic disagreement. ... 
There was long and detailed discussion, during 
the summer months, of the principle that certain 
categories of jobs could be agreed to in advance 


as not requiring case-by-case review to determine 
safety and undue burden and that jobs in other - 
categories could be made 'blankable’ only by agree- 
ment or after review by a special board of adjust- 
ment. But as to what classes of jobs should be 
assigned to what categories, as to whether or not 

there should be a completely non-blankable category, 
and as to the category sequence which should be 
followed in blanking jobs, we found stubborn dis- 
agreement. Organization proposals on these questions, 
though repeatedly discussed, amended, and refined, 

were never accepted by the carriers. Finally, and 

most important, there was absolutely no agreement 

by the carriers to the organizations' proposals 

that there should be an overall limitation on 

the number of firemen's jobs that might, for any 
reason, be eliminated. Though the organizations 
repeatedly claimed that their proposed system of 

job categories, category sequences, attrition arrangements, 
and blanking ‘procedures would result in the elimination 
of some 5,500 jobs, and eventually offered to guarantee 
that figure, the carriers never agreed to any maximum 
figure whatsoever." (Bd.Op., J-A. 51-2) 


The Board's conclusion, based on this extensive consideration, was: 


"(T]hat although the [Secretary's] memorandum 
provided the focal point for their negotiations and 
in that sense may be said to have brought about a 
narrowing of the issues, the parties remained in 
hopeless disagreement on the crucial questions of 
the numbers and types of jobs on which firemen need 
not longer be employed, and the sequence and 
methods of their removal from service." (Bd.Op., 
Jes 61.) 


Those determinations were supported by substantial evidence. 
The Secretary reported to the Board, in his September 23 memorandum, 
that: 


"The Carriers stated at the outset that they 
accepted the [Secretary's August 2] suggestion as 
a basis for negotiation, and by their subsequent 
statements clearly conveyed the intention to enter 
upon an agreement in this general pattern if specific 
terms could be agreed upon.* (J.A. 135) 


Contrary to their current claims, and as the organizations were fully 

aware at the time, the Secretary's suggested approach to negot*.ation 

aid not bear fruit. Notes of the parties' meeting with the Seccetary 

on August 12, 1963, included among the exhibits to his memorandum, 

outline the carriers! position and conclude: 
"This position was stated by the Organiza- 

tion representatives to be in their judgment 

inconsistent with the basic approach of the August 

2 document, and accordingly unacceptable to the 

Organizations." (J.A, 224.) 

And on August 14, 1963, organization representatives wrote the 
Secretary as follows: 

"(I]t is now clear that [the carriers] do not 

accept your August 2nd paper as a pasis for 

working out an agreement." (J.A. 214.) 

Thus, the Secretary concluded that "with the Carriers! 
ultimate statement of position on August 12. . . three major 
differences separated the parties." (J.A, 136.) As the Secretary 
outlined those differences (J.A. 136-137), the parties could not ‘agree 
whether there should be a limitation on the number of jobs which. 
could be blanked and whether certain categories should be exempt ' from 
planking; whether at the conclusion of an interim period there 
would be a further dispute over the firemen issue or a settlement 


by virtue of binding recommendations by a Joint Board; and whether 


the interim period should last for two or for five years, The 


Secretary also stated that the parties could not agree on which jobs 


fell into the respective categories (J.A. 138-139). 
Appellants' present claim is that the "seven points of agreement" 


provided the framework for an Award which the Board was obligated to 


adopt as a matter of law despite the seriousness of the disagreements 
within that framework -- and not merely that there were tentative 
agreements to which the Board was required to give due consideration, 
But their own statements that the disagreements were so vast as to 
amount to a rejection of the basic approach show that there were not 
even tentative agreements on this score. Nevertheless this framework 
was carefully considered by the Board, but as the Board found, there 
simply were no agreements between the parties which could be incor- 
porated into the Award. 

2. "Qne-and-Two" Yard Service Crews. With respect to the 
non-reviewability of yard service crews composed of one conductor 
and two trainmen, the Board found: 

",.. . the carriers maintained consistently 

during the 1963 summer negotiations that all 

yard erew consists should be reviewable, re- 

gardicss of the size of the consist; * * * 

"The organizations * * * remained firm 

in their position that only a crew consist of 

other than 'one-and-two' should be reviewable 

in yard service assignments, 

"Tt is evident that this area of disagree- 

ment was, as of August 2, 1963, and at the time 

of our hearings, the principal obstacle to the 

suecessful resolution of the crew consist tssue," 

(Ba.Op., J.A. 82, 83.) 

These findings too were amply supported by evidence. The Secretary 
of Labor reported to the Board in his September 23 memorandum: 
"The negotiations became stalemated on the 
issue of review of 'one-and-two' situations on 


yard jobs and on 'secondary main line' jobs. 


* * # * 


"The basic disagreement was as to what, 
if any, 'one-and-two' situations would be re- 
viewable, At the conclusion of the negotiations 


it was the Carriers' position that there should 

be review of all 'one-and-two' situations:on yard jobs, 

branch line jobs, and jobs on ‘secondary main 

lines', . . The remaining difference regarding 

review of 'one-and-two' situations on yard jobs 

was the principal obstacle in the way of agree- 

ment." (J.A. 227) 

The testimony of John Gaherin, Chairman of the Eastern Carriers 
Conference, further confirms the absence of any agreement that 
"one-and-two" yard crews would not be reviewed (J.A. 399-404). 

In short, as the Board correctly determined, far from being 
the subject of agreement, review of "one-and-two" situations in yard 
service was one of the principal areas of disagreement to be resolved. 

3. Protection of Short-Term, Irregular, and Furloughed 
Employees, With respect to the protection to be provided for firemen, 
the Board found that though’. there was disagreement about details 
"there has been agreement" that the rights of individual firemen should 
be determined on the basis of five categories. (Bd.Op., J.A. 70) It 
found "agreement in principle" on the method it adopted for the treatment 
of short-term, "irregular", and furloughed firemen (Bd.Op., J.A. 72, 
73); and, finally, it found that the preservation of the seniority 
rights for firemen with ten years' seniority reflected an agreement of 


the parties as to which there had never been any dispute (Bd. Op., JA. 


74). 


With respect to the furloughed train service employees, the 


Board found: 


"The second area of disagreement concerns the 
application of the attrition principle. Both par- 
ties agreed that the actual elimination of jobs 
found to be unnecessary should be governed by the 
processes of 'natural attrition.' The carriers, 
however, considered this to mean that no employee 
on the active payroll should lose his employment 


by reason of job elimination * * *, The organiza- 
tions wanted not only present employees to be 
protected, but also any employees who maintained 
a seniority relationship in the industry. Thus, 
those employees on furlough * * * would have to 
be offered jobs * * *. 


. * x * 
"The record before us leads to the conclusion 

that there was never an agreement between the parties 

on the exact scope of the attrition principle." 

(Bd.Op., JA. 85-86.) 

Again, the Board's findings were amply supported by the record. 
With regard to "full attrition" for firemen, the Secretary's 
August 2 suggestions would not have provided the "full attrition” 
appellants now claim was the subject of agreement {gJ.A. 141, 145-7). 
To the contrary, aS the Board's opinion shows (J.A. 40-44), in all 
essential respects he suggested the same protection established in the 
Award. 

To the extent that the appellants disclose any basis for 
their claim that nevertheless there was agreement with respect to 
the firemen on "full attrition" as they define it, they rely on the 
carriers! acceptance of the Report of Emergency Board No. 154, 
which the organizations rejected; upon & subsequent statement by & 
carrier representative that the carriers had accepted attrition within 
the scope of that Report; and upon the provision in the August 2 


suggestions that a fireman's job could be eliminated when it becomes 


vacant if filling the vacancy would not require a new hire. (BLFE Br., 


pp. 49-53.) But none of these support their claims. As does the 
Award (J.A. 14-16), the Emergency Board recommendation and the Secretary's 
August 2 suggestions both provided that a carrier might eliminate a 


fireman's job when it became vacant only if filling the vacancy would 


require a new hire (J.A. 141). But at the same time, both sets of 
recommendations provided for the initial dismissal of certain classes 
of firemen; consequently, attrition applied only to the remaining 
employees, And the statement of the carriers' spokesman (Wolfe) 
reflected the same understanding (Sen.Hearings, p, 668): 


"ir. Wolfe. We have accepted, Mr. Senator, 
the principle of attrition, In the PRC 
recommendation, it would only be the younger 
men who would be disassociated from the in- 


dust and they would be given ve enero 
rotection allowances, 


"For the major part of them [the firemen], 
roughly two-thirds, they would be subject only 
to attrition as long as they lived. Now the 
Emergency Board recommendations involving attri- 
tion are even more generous to the employees, 
because those with less than 10 years' seniority, 


with the exception of [those] , , . who entered 


the service er it may be presumed that th 

had_ knowledge that their jobs were temporary, 

they would all be subject to attrition, 

"Now, those with less than 10 years! 

seniority, the carriers would have to continue 

them as firemen unless they could be offered 

comparable work... ." 

The carriers thus accepted attrition, on the firemen issue, 
only within the framework of the Emergency Board recommendations 
which, like the Secretary's suggestions, included the immed‘ate | 
separation from service of a substantial number of employees, and the 
transfer of firemen to comparable jobs. (See Tr. 3521, 3538-39. ) 

With respect to "attrition" for train service .employees, ‘the 


Secretary advised the Board in his September 23 memorandum that: "Both 


parties had indicated acceptance of the position that the removal of 


erew members should be subject to a 'full attrition' rule; but the 
details of such a rule had not been worked out." And as the Board 
noted in its Opinion (J.A. 86-87): 


n, . , [A]n organization witness testified under 
direct examination that on June 18 the principal 
negotiator for the carriers said he 'would not be 
opposed to protect the present regular workforce, 

but he would be opposed to protection of extra men 
or employees furloughed,' This statement was repeated 
in a meeting on July 1. This same organization wit- 
ness, in response to a question by a Board member, 
said it was correct to say there was 'a firm agree- 
ment on attrition, provided extra men and furloughed 
men ta not be considered.'" (See also Tr. 4806-7, 
4849, 


Despite the testimony of such organization witnesses, 
appellants assert that a "firm agreement" was later reached that 
furloughed employees would be protected. In this, they rely 
solely on testimony given by Mr. Wolfe to the Senate Commerce 
Committee on July 31, 1963 in which he said that as to the crew 


consist issue the carriers accepted "natural attrition without 


qualification." (BLFE Br., pp. 51-52.) 


But "natural attrition" is not a self-defining tern. 
As the Board found, while the organizations may have believed that 
it extended to furloughed employees, the carriers understood it 
to apply only to employees on the active payroll. Nothing indicates 
a change of position by the carriers on this question after the dates 
referred to by the organization witnesses. While the provisions of 
the Secretary's August 2 document would have protected furloughed men, 
witness Gaherin testified that during the negotiating sessions on that 


document, "The carriers stated both to the Secretary and to the 


Assistant Secretary . . . that no consideration whatsoever would be 


given" to that part of the proposal. (Tr. 3809) 

4. Compensation of Neutral Members of ecial Boards 93 
Adjustment, Again, with respect to the compensation of neutral men- 
bers of special boards of adjustment convened to resolve local crew 
consist disputes, the Board “found no such agreement as that aiadned 
by the appellants -- i.e., that the Mediation Board should bear this 
financial burden, No testimony was presented to the Board on this 
question, and the appellants’ contentions find no support in the 
documentary record, That record shows that not even a tentative 
agreement existed with respect to such expenses, 

In the Award the Board adopted the arrangement proposed by 
the Secretary of Labor on June 19, 1963, that the parties "jointly 
bear the expenses" of neutral arbitrators for local resolution of 
erew consist disputes (J.A. 243) -- a ‘proposal accepted by the | 
carriers. To be sure, on August 2, 1963, the Secretary suggested 
that the Mediation Board pay such expenses, but this document was 
accepted by the carriers only as a "basis for negotiations." The 
only document which can even be read as indicating acceptance of this 
proposal by the carriers is one prepared on August 11 (J.A. 260-4). 
The testimony before the Board shows, however, that this document 
was prepared at the request of the Assistant Secretary of Labor, who 
assured the carriers that it would not be considered a aettienext 
proposal and that the carriers would not be committed to any of its 


terms, (J.A. 400-2.) The document was not presented by the carriers 


to the organizations, nor discussed with the organizations or the 
Secretary of Labor, Indeed, the document preceded the complete 
collapse of all negotiations by only one day. 

Furthermore, as the District Court held: 

Mo one is, however, authorized to pind the 

Government in this manner, Consequently, any such 

agreement would be a nullity. The arbitration 

board was not empowered to impose such a liability 

on the Government. Congress alone may do so. 

Consequently, it was entirely proper and reasonable 

for the board to provide that such expenses should 

be borne by the parties to the proceedings." {3.A. 

385-6) 
Appellants' contentions, therefore, fail on two grounds -- first, 
there was no agreement, and second, even if there had been, the 
agreement was not within the power ny, the parties, and, therefore, 

10, 

could not be adopted by the Board. 

In sum, the Board did not fail to incorporate any agreements 
4% found were made. Its determinations in that connection find ample 
support in the record. 


D. The Award Does Not Constitute an "Unlawful 
Delegation" of the Matters Submitted to the 


Board; Its Award is Complete and Final 


Appellants contend that the Board has tre-delegated" to private 
parties, i.e., the carriers and the organizations representing firemen, 
the authority conferred upon it to decide the issues committed to arbi- 


tration because the procedures set forth in the Award for the elimination . 


10/ If the National Mediation Board is willing and legally able to 
bear financial responsibility for payment of the neutral members, 
the parties, of course, may still agree that the payment would be 
assumed by the Mediation Board. It should be noted that the Ar- 
bitration Board explicitly provided that different arrangements 
about payment of the costs and expenses of the neutral members could 
be made by mutual agreement (Award, J.A. 2%). 


of firemen's jobs provide for the designation by the carriers and 
by those organizations of the particular jobs to be eliminated in 
each local seniority district. They assert that the method adopted 
by the Board does not constitute a “complete and final disposition 
of the . . . issues" (see P.L, 88-108, §3).- An analysis of the 
issues committed to the Board for decision, and of the determina- 
tion which the Board in fact made, demonstrates that these conten- 
tions are without merit. 

As we have discussed above (supra,pp. 16-17), the basic issue 
committed to the Board for decision was the disposition to be made of 
the "use of firemen" and "crew consist" portions of the carriers! 
notices of November 2, 1959, and the organizations’ notices of Sep- 
tember 7, 1960, and implementing proposals pertaining thereto. : 

The carriers, by their notices, had proposed the elimination 
of all work rules requiring the employment of firemen on other than 
steam power locomotives in freight and yard service and r-quiring the 
use of a fixed number of trainmen, brakemen, or helpers in road or 
yard freight service. In lieu of the rules which they proposed be 


eliminated they proposed rules granting the carriers the unrestricted 


right to determine when and if firemen should be used and the size 
1 


and consist of train crews (Carriers Ex. 2, Pp. 10-11). The organiza- 


tions proposed rules providing that engine crews consist of not less 


11/ The organizations' further claim that the alleged redelegation 
is unconstitutional is discussed in Part II of this brief, below. 
We address ourselves here to the statutory contentions. 


12/ Exhibit references are to the exhibits filed before Arbitration 
Board No. 282, which are included in the record in these appeals. 


than one engineer and one fireman, and road train and yard train 
crews consist of not less than one conductor and two trainmen or 
brakemen, each "together with such additional employees as are 
required to assure maximm safety" (Carriers' Ex, 2, p. 38; see Bd. 
Op., J.A. 35-40). 

These notices, therefore, created a dispute as to the rules 
which were to govern the use of firemen and the consist of crews. 
Similarly, the Secretary's August 2 suggestions dealt with the rules 
to be applied to these matters. (See J.A, 141, et seq.; J.A, 230, 
et sea.) 

The Board's decision constitutes a complete and final disposi- 
tion of the question of the rules to be applied to these matters: 

1, As to crew consist, it provides that rules in effect prior 
to the Award shall continue in force until changed by agreement or pursuant 
to the Award, It provides which rules may be changed, the method by which 
changes shall be proposed by the parties, the standards by which the 
making or refusal to make such changes shall be determined, and the method 
by which disagreements. between the parties shall be finally resolved 
(Award, J.A. 21-27). 

2. As to the use of firemen, the Award provides for the con- 


tinuation of the present rules except that instead of the current rule 


requiring the carriers to employ firemen on all locomotives, the carriers 


are required to employ firemen on not more than ten percent of locomotives, 
other than steam power, in road freight and yard service in each 
seniority district, and on yard locomotives not equipped with a dead- 


man control. The local chairman of the organization representing 
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firemen in the seniority district is given final suthority to designate 
the particular engine crews upon which firemen mist be used. The 
designation may be changed at three-month intervals (Award, J.A, giz). 

Plainly, these provisions of the Award establish rules which 
completely and finally dispose of the contending proposals set forth 
in the parties' competing notices. 

Appellants also assert that because the portion of the Award 
dealing with the use of firemen states that the carriers and the local 
chairman shall make their respective determinations of the engine 
crews where firemen shall be used “upon considerations of satay. 
undue work burden, and adequate and safe transportation to the public," 
the Board has abandoned its duty of giving consideration to such 
factors, set forth in Section 7(a) of the Joint Resolution, to the 
carriers and the firemen's representative. To the contrary, the Board 
itself made this Award on the basis of those factors. 

The Board first determined that there was no justification 
for a local or national rule requiring the use of firemen on all diesel 
locomotives, but that a certain "relatively small" number of engine 
erew assignments on runs which were atypical or had unusual characteris- 
ties did require the continued use of firemen (Bd.Op., J.A. 57-58, 67). 

The Board's Award was directed to devising a "practicable way 
to determine the extent and character of the exceptional cases in which 
the employment of firemen in road freight and yard service is necessary 
or prudent." (Bd. Op., J.A. 59.) Recognizing that the identification 
of these exceptional areas would require "first hand observations on the 


property of each of the carriers involved in this case” (Bd.Op., J.A. 


62), the Board established a rule whereby the carrier and the local 


aoe 


chairman, parties directly concerned with and well informed concerning 
local conditions, would identify these exceptional cases, Having 
determined that the number of road freight and yard assignments in 
which safety and efficiency require the use of a fireman is "rela- 
tively small," the Board concluded: 
"In allowing the firemen's organizations sole 
diseretion to decide that firemen mst be used in 

up to ten per cent of all crew assignments which 

the carrier has already concluded can be performed 

safely and efficiently without firemen, we think we 

have provided a sufficient margin for error." 

(Ba.Op., J.A. 67) 

The concept of permitting the carrier to identify the parti- 
cular engine crews from which firemen could be removed in the first 
instance is entirely consistent with the Secretary's August 2 sugges- 
tions (J.A. 141-5), which the appellants so vigorously assert should 
have been the framework within which the Board's decision on this issue 
was cast. Those suggestions contemplated that the carriers and the 
firemen's organization would jointly determine which jobs should be 
eliminated. 

The procedure adopted by the Board differs from the procedure 
suggested by the Secretary of Labor only in that, instead of providing 


for local negotiation between the carrier and the firemen's representa- 


tive, followed by a decision by a special adjustment poard in case of 


disagreement, the decision of the firemen's representative, within the 


percentage limits established by the Award (which "provided a suffi- 
cient margin for error") is made "final and binding upon the parties in 


interést"{(Award, J.A, 13). 
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The separate claim of the Brotherhood of Locomotive Ingineers 
that the Award is invalid because the final decision is left to the 
representative of the firemen, and the representative of the engineers 
is not also givenra voice, is simply an attack upon the Board's reso- 
lution of a matter committed to its discretion. There is nothing! in 
the Secretary's memoranda or in the testimony before the Board to 
indicate that such a claim formed any part of the negotiations Satweed 
the parties. To the contrary, the August 2 statement indicates that 
both with respect to the use of firemen and the consist of crews, the 
procedures discussed contemplated only the participation of the Pebee 
sentative of the employees having :seniority rights to the particular 
job involved (J.A. 141-5, B.1. (b), B.2.(b), B.3., B.5.5 JA. 233). 


The evidence now cited to justify a contention that the 


Engineers should have representation was not introduced before the 


Board in support of any such contention. It was introduced there to 
support the Engineers' position that no firemen's jobs should be elimina- 
ted. (Tr. 1875-2631.) The Engineers cannot now be heard to urge a position 
not raised in the negotiations or asserted before the Board. See Bower 

v. Eastern Airlines, 214 F.2d 623 (3d Cir., 1954); Farris v. Alaska 
Airlines, 113 F.Supp. 907, 909 {W.D.Wash. 1953). 


II 
NO THREE-JUDGE COURT WAS REQUIRED 
TO HEAR THE CONSTITUTIONAL ISSUES 
In addition to their statutory claims, all appellants seek a 

declaration that the Award is unconstitutional, Only the appellants 
in Nos. 18,331 and 18,332 ‘seek an injunction restraining appellees 
from putting the Award into effect (J.A. 271G-271K, 2712 10-11). Those 
appellants contend that the court below should have concened a three- 
judge court under 28 U.S.C. §2282 to dispose of the constitutional 
claims (BLFE Br., pp. 5-10). Before addressing the latter contention 
directly, it seems worthwhile to note just what is involved in the issue. 


First, the outcome of the three-judge court issue will not 


affect the judgment: from which the BLE has appealed (Nos, 18333 and 
ne 


18334). The BLE does not seek an injunction (J.A. 271Z-11), a pre- 
requisite for a three-judge court under Section 2282, and accordingly 
expressly declined to join in the motion for the convening of such a 
court (J.A. 329). Consequently, those of the BLE's constitutional 
eleims which were preperly raised below are before this court on the 
merits, 

Second, the outcome of the three-judge court issue likewise 
will not affect the judgments on any of the appellants' statutory impeach- 
ment claims. The appellants in Nos. 18331 and 18332 requested that a 


three-judge court be convened only if the District Coprt rejectéd the 


13/ In its complaint, the BLE requested a preliminary injunction but 
that prayer was not pursued. 


statutory impeachment claims (BFLE Br., p. 2). Accordingly, the single 
judge below had jurisdiction to hear and decide that independent: non- 
constitutional claim for non-injunctive relief. Ex parte Hobbs, 280 U.S. 
168; Public Service Commission v. Braghear Freight Lines, 312 U.S. 621; 625; 
Shippers Car Supply Com, v. Interstate Commerce Commission, 160 F.Supp. 


939, 942-943 {D.Ore. 1958). 
Third, while a number of constitutional grounds for injunctive 


relief against the carriers are now asserted by the appellants (see Br... 
18331-2, pp. 10-25), only one such claim was made below -- that Public 
Law 88-108 lacked adequate guiding standards (J.A., 322-3): 


MR, SCHOENE (Counsel for the appellants in Nos, 
18331 and 18332): ... If... the Congress had 
enacted into law the Secretary of Labor's proposal of 
August 2nd on these two issues and said this shall be 
the disposition, I don't believe that we would have 
had a constitutional issue before this 6ourt. 


* * * * 


THE COURT; In order words, do I correctly understand 
you,Mr. Schoene, that the one and only point you raise under 
the Constitution. is failure of Congress to set standards to 
which the Board must conform? 


MR, SCHOENE: I think that is a fair statement, your 
Honor, 15/ 


14/ Counsel for the appellants in Nos, 18331 and 18332 also contended 
that as a constitutional matter, the appellants are entitled to 
review of the substantiality of the evidence, However, he so con- 
tended in support of his claim that he was entitled to such review 
in the statutory tmpeachment proceeding, not as a ground for injunc- 
tive relief. Accordingly under Garment Workers Union v. Donnelly 
Garment Co., 304 U.S. 243, that particular constitutional claim was 
not a ground for convening a three-judge court, as he pointed out to 
the court (J.A. 327, 366-367). 


15/ Mr. Malin, counsel for the remaining appellant, "adopted" for his 
client: the "argument just presented" by Mr. Schoene (J.A. 333-3%) 
and mentioned no other constitutional contentions in the course of 
his own argument. 
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The court below understood the appellants to mean what they said 
(J.A. 347-348): 


MR, SHEA (counsel for the carrier appellees): 
Now if I may just address myself very briefly to 
the constitutional question. I now understand 
Mr. Schoene to take the position, and I think Mr. 
Malin has indicated agreement, that the only con- 
stitutional question which he is now asserting is 
an unlawful delegation, let's put it in shorthand -- 


THE COURT: Unlawful because of lack of standards; 
not otherwise wlawful. 


MR, SHEA: No, because of lack of standards only; 
that if this award had been enacted by the Congress 
itself there would be no question as to its consti- 
tutionality. 


Thereafter, as the court noted in its opinion, "In their reply argu- 


ments, counsel for plaintiffs . . . were relegated to the position 


that the enabling Act was vulnerable solely because it failed to pre- 
seribe sufficient and adequate standards to be followed by the agency" 
(J.A. 389). The cases were argued and decided below on that basis. 
Accordingly, the only constitutional claim on which the three- 
judge court issue turns -- indeed the only constitutional issue properly 
before the court at this soa is whether Public Law 88-108 lacked 
adequate guiding standards. Obviously, a three-judge court is not 
required for the disposition of claims that have not been made, Case v. 
Bowles, 327 U.S. 92; Ex parte Bransford, 310 U.S. 354; Keyes v. Madsen, 
86 U.S. App. D.C. 24, 179 F.2d 40 (D.C.Cir., 1949), or that are not 
pressed at the time, Ex parte Hobbs, 280 U.S. 168, 
16/ See Hawaii Consol, Ry, v. Borthwick, 105 F.2d 286 (9th Cir., 1939); 
Wabash Ry, Co, v. City of St, Louis, 64 F.2d 921, 929 (8th Cir., 1933); 


Shelley v. Kraemer, 334 U.S. 1, 8-9; Southwestern Oil v. Texas 
217 U.S. 114, 218. 
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With respect to the need for a three-judge court to hear the 
constitutional claim that was made, the court below correctly coneluded 
(J.A. 386, 391) that there were two independent reasons why such a court 
should not be convened: | 

First, no three-judge court was required because, regardless 
of the disposition of the constitutional claims, an action for injunctive 
relief does not lie; the prayer for injunction was "surplusage" | 
(JA. 506) oY 

Second, the organizations' constitutional claims are plainly 
insubstantial. Accordingly -- while a three -judge court is Feguived 
by 28 U.S.C. Sec, 2282 for disposition of a_substantieal attack pi the 
constitutionality of a federal statute -- a three-judge court was neither 
required nor authorized in this case, California Water Service Co. v. 
Redding, 304 U:S. 252; Jameson & Co, v. Morgenthau, 307 U.S. 171, 


We discuss those two matters in turn in the remainder of this 


brief. 


A. This is Not a Case in Which Injunctive Relief is Available 


Section 2282 provides: 


tan interlocutory or permanent injunction restrain- 
ing the enforcement, operation or execution of any Act of 
Congress for repugnance to the Constitution of the United 
States shall not be granted by any district court or judge 
thereof unless the application therefor is heard and deter- 
mined by a district court of three judges. .. ." 


In accordance with that language, several Supreme Court 


decisions establish that a’ three-judge court is authorized only when 


17/ In support of the holding in this respect, the court below ‘cited 
Thompson v. Whittier, 365 U.S. 465, reversing 185 F.Supp. 306; 
Garment Workers' Union v. Donnelly Garment Co,, 304 U.S. 243, 250; 


Kennedy v. Mendoza-Martinez, 372 U.S. 144, 154, all of which, as 
we show below, support the court's conclusion. : 


the plaintiff may be entitled to injunctive relief should his constitu- 
tional cleims be sustained, and that a three-judge court “may not be 
convened if the plaintiff's remedy is simply 4 judgment nullifying 
challenged agency action. For example, in Flemming v. Nestor, 363 U.S. 
603, the Supreme Court held thatca three-judge court was not required 
in a proceeding in which the plaintiff sought review of an administra- 
tive ruling depriving him of social security penefits, claiming that 
the ruling was based on an unconstitutional statute. The Court so 
held because a judgment or the plaintiff, setting the ruling aside: 

‘would not put the operation of a federal statute under 

the restraint of an equity decree; indeed, apart from its 

effect under the doctrine of stare decisis, it would have 

no other result than to require the payment of appellee's 

benefits..." (Id. at 607.) 


In so holding, the Court relied on Garment Workers Vv. Donnelly Gar- 


ment Co., 304 U.S. 243, perhaps the decision most frequently cited 


for the proposition that Section 2282 requires a three-judge court 
only in cases in which a decision in the plaintiff's favor might 
necessitate enjoining the operation of a federal statute. 

A similar case was Thompson v. Whittier, 365 U.S. 465. 
There the plaintiff brought suit to set aside an administrative rul- 
ing terminating his veterans penefits. He contended, among other 
things, that the order was grounded on an unconstitutional statute. 
A three-judge court was convened, 185 F.Supp. 306, but on appeal the 
Supreme Court dismissed for want of jurisdiction on the ground that the 
case did not arise under Section 2282. In its brief per curiam, 
the Court simply cited the Garment Workers decision. It seems plain 


that the rationale for the dismissal was that, had plaintiff won, the 


relief would not have been an injunction against the operation of. 


a federal statute, but only an order setting the administrative 
ruling aside. See also Kennedy v. Mendoza-Martinez, 372 U.S. 144, 
152-155. : 

Those cases teach that the critical question is whether the 
appropriate form of relief is injunctive. To be sure, in neither 
Flemming nor Thompson did the plaintiff apparently request the court 
to enjoin the enforcement of the challenged order. But the mere incor- 
poration of a prayer of that nature -- "surplusage" as the court below 
characterized such prayers in this case (J.A. 386) -- would not ave 
changed the result. For a favorable judgment in the review proceeding 
setting aside the order would have left no order to be enjoined. | Thus 
such a non-injunctive judgment would be an "adequate remedy" -- i.e., 
would have afforded complete relief. In such circumstances, no three- 
judge court is required. Pullen v. Patton, 19 F.Supp. 340, 342 (N.D. 
Tex, 1937) - - ("[A] district judge is authorized to determine, before 
going to the expense and trouble of assembling such court, whether the 
relief sought could be granted"); Priceman v. Devey, 81 F.Supp. 557 
(E.D.N.Y. 1949) (decision of single judge dismissing action because of 
adequacy of legal remedy); cf. Lee v. Roseberry, 94 F.Supp. 324, 327 
(E.D. Ky. 1950) (decision of three-judge court remanding case +o single 
judge notwithstanding prayer for injunction). 

That is precisely the difficulty with the contention that 
a three-judge court should have been convened in this case. If the 
appellees! constitutional claims are sustained, the award should, be 


set aside, leaving nothing to enjoin. 
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The constitutionality of an underlying statute may be 
challenged, of course, in statutory review proceedings. Flemming 
v. Nestor, 363 U.S. 603,606-607; see also Anniston Mfg, Co, v. Davis, 
301 U.S. 337, 345-346; Oklahoma v. Civil Service Commission, 330 U.S. 
127, 139; Lee v. Roseberry, 94 F.Supp. 324, 327 (E.D. Ky. 1950). The 
applicability of that rule here is confirmed, if confirmation is 
needed, by the fact that Section 9 of the Joint Resolution shows that 
Congress contemplated review of the Resolution's constitutionality; 
Section 4 of the Resolution provided a court -- the District Court 
for the District of Columbia -- and a procedure -- the Award was made 
Ngubdject to section 9" of the Railway Labor Act -- for review; and 
the procedure in question ends, if the Award is not successfully 
impeached, with a judgment entered upon the Award, "which judgment 
shall be final and conclusive ‘on. the parties" (45 U.S.C. §159, 
Second). Surely Congress did not foreclose raising constitutional 
questions in a proceeding leading to a "final and conclusive" judg- 
ment. 

Consequently, the court below was right in declining to convene 
a three-judge court. If appellants' remedy in impeachment proceedings 
is exclusive -- as the considerations outlined in the foregoing para- 


18/ 
graph would indicate -- no court has jurisdiction to entertain the prayer 


18/ As the Supreme Court, dealing with other aspects of the Railway Labor 
Act, stated in Switchmen's Union v. Board, 320 U.S. 297, 301: 


"All constitutional questions aside, it is for 
Congress to determine how the rights which it creates 
ghallibe enforced. Tutun v. United States, 270 U.S. 568, 
576-77. In such a case the specification of one 
remedy normally excludes another," 


See also Decker v. Linea Aeropostal Venezolana, 103 U.S. App. D.C. 
301, 258 F.2d 153 (1958). 


et a 


for an injunction, and no three-judge court is required. Lee . 
Roseberry, 94 F.Supp. 324, 327 (E.D. Ky. 1950). And even if the 
impeachment remedy were not exclusive, it was at the least an "adequate 
remedy at law." With such a defect in the court's "equitable juris- 
diction," the claim for injunctive relief could and should be dismissed 
by one judge. Pullen v. Patton, 19 F.Supp. 340, 342 (N.D. Tex. 1937) 
(adequate remedy at law); Linehm v. Waterfront Commission, 116 F.Supp. 
401 (S.D.N.¥. 1953) (no irreparable injury); Priceman v. Dewey, &1 
F.Supp. 557 (E.D.N.Y. 1949); Fare v. O'Keefe, 27 F.Supp. 216 (S.D. 
Miss. 1939) (unclean hands); see Jacobs v. Tawes, 250 F.2d 611, 614 
(4th Cir. 1957) ("the presence of the two additional judges is ape 


required . . . where no basis for injunctive relief is asserted"). 


B. The Joint Resolution is Plainly Constitutional 


As we have shown, the constitutional claims of appellants, 


even if substantial, were properly heard by a single judge and are 
properly before this Court. Moreover, as the District Court correctly 
held, a three judge court could not properly have been convened 
because "no substantial constitutional question" was raised by | 
appellants. (J.A. 391.) 

It is well established, of course, that Section 2282 is not 
applicable where the constitutional claim raised is not substantial. 
The test as to substantiality has not been, nor perhaps could it prac- 
ticably be, stated more precisely than this: "The lack of substantiality 
in a federal question may appear either because it is obviously without 
merit or because its unsoundness so clearly results from the previous 


decisions of this Court as to foreclose the subject." (at a Water 


Ses 


Service Co. v. Redding, 304 U.S. 252, 255. See also, e.g,, eson_& 
Co, v. Morgenthau, 307 U.S. 171. 

In this connection, it may be worth observing that the relevant 
policy considerations are not, as appellants appear to believe (BLFE 


Br., Pp. 9), those governing the granting of bail on appeal under 


Rule 46(a)(2). After all, Section 2282 was designed, not to protect 


litigants, but rather to reduce the danger of ill-considered injunctions 
against the operation of federal statutes, In consequence, as the Supreme 
Court observed in California Water Service Co, v. Redding, supra, at 255, 
where the question is whether a single judge should be permitted to deny 
an injunction on the ground that the constitutional claim is insubstantial, 
considerations of the efficient administration of the judiciary are 
pertinent. As the Court stated: 

"In Oklahoma Gas & Electric Co. v. Oklahoma Packing 

Co., 292 U.S. 386, 391, we had occasion to observe that 

‘the three judge procedure is an extraordinary one, 

imposing a heavy burden on federal courts, with attendant 

expense and delay'; that 'that procedure, designed for a 

specific class of cases, sharply defined, should not be 

lightly extended'; and that restrictions placed upon 

appellate review in this Court 'would likewise be 

measurably impaired were groundless allegations thus to 

suffice,’ ..." 

1. Appellants' Claims, Fundamentally, the appellants raise 
two constitutional issues, The first is that Public Law 88-108 represents 
an unconstitutional abdication by Gongress of its legislative huthority 
in favor of the Arbitration Board. This argument depends upon the 
relevance to this case of Panama Refining Co. v. Ryan, 293 U.S. 388, 
and Schechter Corp. v. United States, 295 U.S. 495, decisions based 


upon Article I of the Constitution. More specifically, the question 
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is whether the standards set forth in the statute for the guidance 
of the Board are so vague that it must be concluded that Congress 
has refused to make the decisions committed by Article I to its : 
exclusive competence, 

The second argument rests primarily upon Carter v. Carter 
Coal Co., 298 U.S. 238, 311, a case decided under the Fifth Amendment 
+o the Constitution. As we understand it, the contention is that 
appellants have been deprived of due process because of the delegation 
of authority, by both the statute and the Award to non-governmental 
parties, namely, the Arbitration Board, the special boards or adjustment, 
and the carriers and the firemen's organizatios;and also’ bee mae. of 
the limitations upon judicial review of the exercise of such authority. 


As we have pointed out, this second argument was waived 


during the ame in the District Court and therefore cannot now 
1 


be revived. In this section, however, we assume arguendo that there 
has been no waiver, and consequently we discuss both claims on their 
merits. 

2. The standards set forth in the statute plainly satisfy the 
requirements of Article J, We agree, of course, that a statute delegating 
authority to a non-legislative body mst, by virtue of Article z: contain 
adequate standards. But we emphatically disagree that this requirement 


was violated by Congress in enacting the Joint Resolution. 


19/ As the District Court noted (J.A. 389), this waiver extended also 
to the appellants' contention made in their briefs in the court 
below that Congress had no power to enact a compulsory arbitration 
statute even in the face of a threatened nationwide rail strike. 
Abandonment of this argument was compelled by the controlling 
authority of Wilson v. New, 243 U.S. 332. 


Pay ogee 


The governing principles are too well established to require 
extended discussion, | All that is required by way of standards is an 
"intelligible principle," ton, Jr, & Co. v. United States, 

276 U.S. 394, 409, or otherwise phrased, a "primary standard." United 
States v. Shreveport Grain & Elevator Co., 287 U.S. 77, 85. This 
"principle" or "standard" need be only "as concrete as the complicated 
factors for judgment in such a field of delegated authority permit," 
Federal Commmications Commission v. Pottsville Broadcasting Co., 309 
U.S. 134, 138, and may afford the agency "wide discretion" and eall for 
"imaginative interpretation,” Federal Communications Commission v. RCA. 
Commmications, Inc., 346 U.S. 86, 90. An administrative agency may not 
be invested with functions so vaguely defined "as to confer an unlimited 
power." Federal Radio Commission v. elso the & e 

289 U.S. 266, 285, But Congress need not "supply administrative officials 
with a specific formula for their guidance. " Lichter v. United States, 
334 U.S. 742, 785. 

The wide latitude allowed Congress under Article I in formating 
the standards to be applied to the exercise of delegated authority is 
evidenced by the fact, as observed by a leading commentator, that in the 


entire history of the Supreme Court only in Schechter and in Panama Refining 


Co. has it struck down federal statutory delegations to agencies or 
0, 


officials for lack of standards. Thus it is evident that these decisions 


20/ While, so far at least as the question of substantiality of the consti- 
tutional issues is concerned, both Schechter and Panama Refining should 
be taken as representing good law, nonetheless it remains a fact, as 
Judge Holtzoff observed, that the authority of these decisions may well 
have been undermined by subsequent decisions. (J.A, 365) See Davis, 
Administrative Law Treatise §2.06, and Jaffe, "An Essay on Delegation 
of Legislative Power," 47 Colum, L.Rev. 359, 561, 573 (1947). 


In any event, the decisions relied upon by appellents (BLFE Br., p. 18) 
in an effort to demonstrate that these two decisions, rather than 
(continued on next page) 
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mark the outer limits of Article I restrictions on legislative delega- 
tion. Upon analysis, it is also evident that those decisions have 06 
relevance to Public Law 88-108. 

Schechter, as characterized in Mr. Justice Cardozo's concurring 
opinion, was a case of "delegation running riot." 295 U.S., at 553. 
Section 3 of the National Industrial Recovery Act authorized the Presi- 
dent to approve for a trade or industry "codes of fair competition" 
that would be binding on all members, As construed by the Court, such 
codes could incorporate any regulations that the President considered 
"wise and beneficient measures for the government of trades and industries." 
Id., at p. 535. Under the statute involved in Panama Refining, the 
President was empowered to prohibit transportation in interstate commerce 


of oil produced or stored in excess of quotas established by the 


regulatory authorities of the individual states. While the authority 


granted was more limited than in Schechter in that the action to be taken 
was specifically described, the Court found absolutely no guidance in the 
statute as to the circumstances in which Congress expected the President 
to take such action, In short, these two decisions were grounded upon 
the Court's inability to find any relevant standards to limit otherwise 
virtually unbounded discretion. 
In contrast, the Joint Resolution is sufficiently definite both 

in defining the issues the Arbitration Board was to decide and in 
20/ (continued) 

those referred to later in this brief, represent the dominant trend 


betray the weakness of appellants' position. Thus, the cited portion 

of the opinion of Judge Frank in [sb tsen Co. v. United States, 

96 F.Supp. 883, 896 (S.D.N.¥. 1951) is prefaced and concluded by his 
emphatic assertion that he was setting forth certain arguments "without 
expressing an opinion as ej ." Jd., at 893, 900, And 

in both Pedersen v. Benson, 103 U.S. App. D.C, 115, 255 F.2d 524 (1958), 
and ed States v. Zion Savings & Loan Ass'n, 313 F.2d 331, 336 (10th 
Cir. Cay the court simply held that the action in question had not 
been authorized by the statute (or, indeed, in Pedersen, even by adminis- 
trative regulations). 
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establishing the standards to guide the Board's decision, As we have 
already indicated, Section 3 of the Act delineates the area in which 
the Board can function, It provides in pertinent part: 


"| ,The arbitration board shall make a decision, 
pursuant to the procedures hereinafter set forth, as 
to what disposition shall be made of those portions 
of the carriers' notices of November 2, 1959, identi- 
fied as 'Use of Firemen (Helpers) on Other than Steam 
Power' and 'Consist of Road and Yard Crews' and that 
portion of the organizations' notices of September 7, 
1960, identified as 'Minimum Safe Crew Consist' and 
implementing proposals pertaining thereto.” 


It is difficult to see how the area of inquiry could be defined with 
more particularity. 

The standards established to guide decision, which were incor- 
porated into the statute with explicit congressional recognition of their 
necessity, are equally sufficient. Section 3 directs the Board to 

"Incorporate in such decision any matters in which it 

finds the parties were in agreement,. . . resolve the 

matters on which the parties were not in agreement, 

and . . . give due consideration to those matters on 

which the parties were in tentative agreement," 

And Section 7(a), which was added on the floor of the Senate in order 
to "add specific standards to guide the Arbitration Board" and "give 
adequate legislative direction to those who would arbitrate," sets 
out the additional factors to be considered. It provides: 

"In making any award under this joint resolution 

the arbitration board established under section 2 shall 

give due consideration to the effect of the proposed 

award upon adequate and safe transportation service to 

the public and upon the interests: of the carrier and 

employees affected, giving due consideration to the 


narrowing of the areas of disagreement which has been 
accomplished in bargaining and mediation.” 


21/ 109 Cong. Rec, 15118-19. See also 109 Cong. Rec. 15293-94. 


ey 


The sufficiency of these "primary standards" is patent when 
compared with the following purely illustrative statutory guidelines 
considered adequate by the Supreme Court: 

"Public interest, convenience or necessity," governing the 
granting or revoking of radio licenses by the FCC, Federal Commmica- 


tions Commission v. RCA Commmications, Inc., 346 U.S. 86, 90; Federal 


Communications Commission v. Pottsville Broadcasting Co., 309 U.S. 134, at 
137-138; Federal Radio Commission v. Nelson Brothers, 289 U.S. 266, 285, 
and governing adoption by the FCC of regulations prescribing in various 


ways the activity required of licensees, National adcasti 
United States, 319 U.S. 190, 225-226. 

"Present or future public comvenience or necessity," governing 
approval by the ICC of construction of new railroad lines, Chesep eake & 
Qhio Ry, Co. v. United States, 283 U.S. 35, 41-42, and governing the 
granting by the ICC of applications to abandon branch rail lines, 
Colorado v. United States, 271 U.S. 153. | 

"Public interest," governing approval by the Icc f acquisition 
of control by one carrier of another, New York Central Securities Cor- 
poration v. United States, 287 U.S. 12, 24-25, and governing. the 
disposition by the President of seized alien property, United States v. 
Chemical Foundation, 272 U.S. 1, 12. 

"Unduly or unnecessarily complicate the [corporate] structure" 
and "unfairly or inequitably distribute voting power among security 
holders," governing the authority of the SEC under the Public Utility 
Holding Company Act to order dissolution, American Power & Light Co. V. 
S.E.C., 329 U.S. 90, 104. 


io BE 


"Just and reasonable rates," Federal Power Comm'n v. Hope 
Natural Gas Co., 320 U.S. 591; Federal Power Comm'n v. Natural Gab: 
Pipeline Co., 325 U.S. 575; Tagg Bros, & Moorhead v. Ynited States, 

280 U.S. 420. 

"Undue or unreasonable preference," Pennsylvania Co. v. United 
States, 236 U.S. 351. 

tEycessive profits," governing the renegotiation of war con- 
tracts, Lichter v. United States, 334 U.S. 742. 

"Unfair methods of competition," governing action by the FIC, 
Federal Trade Comm'n v. Keppel & Bro., 201 U.S. 304; Eederal Trade Comm'n 
v. Gratz, 253 U.S. 421. 

"Reasonable variations," governing misbranding under the Foal 
and Drug Act, United States v. Shreveport Grain & Elevator Co., 287 U.S. 
TT. 

"Reciprocally unequal and unreasonable" tariffs, governing the 
authority of the President to suspend free importation of certain commodi- 
ties, Field v. Clark, 143 U.S. 649. 

nreasonable obstruction to free navigation," governing the 
Secretary of War's authority to order alteration of bridges, Union Bridge 
Co, v. United States, 204 U.S. 364; Monongahela Bridge Co. v._United 
States, 216 U.S. 177, 193. 

To the extent that appellants discuss these cases, they brush 


the bulk of them aside with the observation that the standards upheld 


Nell are 'words of art! having a well defined meaning." (BLFE Br., p. 21). 


It is hardly clear what appellants mean by the phrase "words of art." 


Prdsumably the appellants are not referring to the obvious fact that 
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in some instances the statutory standards have been given a further 
degree of precision by years of administrative practice, for it could 
hardly be argued that until that happens the delegation was unconstitu- 
tional but not thereafter. To put it differently, whatever precision > 
may be contributed by the actions of an agency can hardly be relevant 
to the question whether Congress committed to such an agency authority 
exclusively legislative in character. And if the appellants are: somehow 
arguing that the decisions cited above are distinguishable because the 
statutory language was rooted in pre-existing common law definitions, 
the argument must fail. To take only one obvious example, the phrase 
"unfair methods of competition" involved in Federal Trade Comm'n v. 
Keppel & Bro,, supra, was adopted "because the meaning which the common 
law had given to those words was deemed too narrow... ." Id., at 311. 
At any rate, appellants' conclusion that the standards sustained in the 
cited cases had a "well defined meaning" is palpably incorrect. As the 
Court observed, for example, with respect to the "public interest, 
convenience, or necessity" criterion, this is "(njot a standard that lends 
itself to application with exactitude," but rather it "leaves wide 
discretion and calls for imaginative interpretation." Federal 
tions Comm'n v. RCA Commmnications, Inc., 346 U.S.; at 90. 
22/ In what appears to be an effort to avoid the conclusion compelled by 
this long line of Supreme Court decisions, appellants cite cases 
involving delegation by state or local legislative bodies. They particularly 
emphasize several in which compulsory arbitration provisions have been 
struck down because of improper delegation, Yan Riper v. Inraffic Tel. 
Workers Federation, 2.N.J. 335, 66 A.2d 616 (1949); Local 170 v. Circuit 
Judge, 322 Mich, 332, 34 N.W. 2d 71 (1948); State v. Johnson, 46 Wash, 2d 114, 
278 P.2d 662 (1955). In each of those cases, however, the court concluded, 
not that the standards were insufficient, but that the legislature had 


failed to include any standards at all. Compare New Jersey Bell Tel, Co, 


v. Communications Workers, 5 N.J. 354, 75 A.2d 721 (1950) (upholding revised 
(continued on next page) 
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In the case at bar, it is difficult to see how Congress could 
have formulated the "primary standards” more specifically without in 
substance undertaking the arbitration awars itself, What Congress did 
was to delimit with particularity the subjects of arbitration, excluding 
those issues upon which it appeared collective bargaining might yet be 
successful; to direct the Board to study the history of the negotiations 
so that it could incorporate any agreements it might find had been reached 
and so that it might give due consideration to tentative agreements or the 
narrowing of areas of disagreement; and to direct the Board to consider 
the factors of safety and adequacy of service and the interests of the 
earriers and employees. While Congress left the significance to be assigned 


to these considerations to the Board, 


22/ (continued) 


New Jersey statute); Fairview Hospital Ass'n v. Public Bldg, Service 
and H, & J,E, Union, 241 Minn. 523, 64 N.W. 2d 16 (1954) (upholding Minn. 


statute):and United Gas, Coke & Chemical Workers of America v. Wis, 
Employment Rel, Bd., 255 Wis. 154, 38 N.W. 2d 692 (1%9 (upholding 


Wisconsin statute), 


The organizations rely also on Louisville and Jefferson Co r_ Board 
v. American Airlines, 160 F.Supp. 771 (W.D. Ky. 1958) set aside, 269 F.2d 
811 (6th Cir. 1959), That case, however, did not involve the sufficiency 
of a delegation of legislative authority, but turned rather on the extent 
to which a local agency could contractually bind itself by the decision of 
an arbitrator on matters within its discretion, The question involved an 
interpretation of purely local law, and the Sixth’. Cireuit set aside a 
decision of the District Court invalidating the agency's action on the 
ground that the issue would better be resolved by the state courts. 


Perhaps it should also be noted that, as a general proposition, there is 
hazard in relying on cases governing local delegations in evaluating Con- 
gressional action, As Professor Davis has observed, state courts have 
tended to apply stricter standards in judging delegation by state legisla- 
tures to local bodies than have federal courts in evaluating Congressional 
delegations. Davis, Administrative Law, §2.07. 
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"The fact that Congress accepts the administrative | 
judgment as to the relative weights to be given to th :e 
factors in each case when that judgment in other respects 
is arrived et in the manner prescribed by the statute, 
instead of attempting the impossible by prescribing 
their relative weight in advance for all cases, is no. 
more an abandonment of the legislative function than when 
Congress accepts and acts legislatively upon the adv ce 
of experts. ..." Opp Cotton Mills v. Administrator, — 
312 U.S. 126, 145-146. 


In short, the Article I contention of appellants is wholly 


without substance and consequently did not require the convening of a 
three-judge court, The proper conclusion here is the same as that 
arrived at by the Court in Avent v. United States, 266 U.S. 127, 130, 
where the issue was whether a constitutional attack upon certain 
authority granted the ICC respecting rules as to car service was sub- 
stantial: 

"That [Congress] can give the powers here given to 

the Commission . . . no longer admits of dispute ..... 

The statute confines the power of the Commission to 

emergencies, and the requirement that the rules shall 

be reasonable and in the interest of the public and of — 


commerce fixes the only standard that is practicable 
or needed," 


iolate the 

Amendment. In addition to the Article I "insufficient standards" argument, 
appellants raise certain other issues. Thus, they maintain that the 
exercise of authority by the Arbitration Board, by the special pants 
of adjustment and by the carriers and organizetions is invalid because 
it involves the delegation (or redelegation) of power to "private parties," 
Moreover, appellants urge that the constitutional problems are magnified 
by the limited scope of judicial review available. | 

As we have indicated, these contentions are not really relevant 


to appellants' Article I argument. There is no Article I inhibition as 


oe ee 


to redelegation of any power that. may be delegated, althovgh, of course, 
in any particular case redelegation may be unauthorized by statute. 
(Much of appellants' argument in this connection, it may be noted, really 
relates to the statute rather than to the Constitution.) Similarly, 
the question of availability of judicial review has nothing to do with 
whether Congress has appropriately discharged its Article I functions. 

On the other hand, in a proper case it is undoubtedly true that 
such considerations may be relevant to due process questions. Thus, 
in Carter v. Carter Coal Co., 298 U.S. 238, 311 (1936), the Court struck 
down as violative of the Fifth Amendment certain provisions in the 
Bituminous Coal Conservation Act of 1935 under which the wages and hours 
for the entire industry were to be set by a vote of the producers and 
miners. The Court concluded that depriving a person and his employees 
of the right to agree upon wages and hours by the vote of "private persons 
whose interests may be and oftem are adverse" was clearly arbitrary and 
hence a denial of due process, [bid 

Thus the question is whether the statute here involved, and the 
Award made pursuant to it, are arbitrary and capricious and therefore 
a denial of due process. We submit that the contention that they are 
is entirely without substance. As with all due process issues, resolution 


turns upon the facts of the case. 


That there is nothing wrong per se with delegating authority 


to private parties is quite clear from decisions such as St uis 
S, Ry. Co, v. Taylor, 210 U.S. 281, 287 (uniform height for drawbars on 
freight cars to be designated by American Railway Assocdation); Currin v. 


Wallace, 306 U.S. 1, 15 (referendum regarding federal tobacco regulation); 
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United States v. Rock Royal Co-op, 307 U.S. 533, 577 (referendum regarding 
federal milk marketing regulation); Butte City Water Co, v. Baker, 196 
U.S. 119 (delegation to miners on public lands of authority to "make 
regulations . . .governing the location, manner of recording, amount 

of work necessary to hold possession of a mining claim"); and Gusack’ Co, 
v. City of Chicago, 2%2 U.S, 526 (ordinance prohibiting erection of bill- 
poards without first securing consent of neighbors). | 


In the case at bar, the situation is wholly different from 


Carter Coal, In the first place, the members of the Arbitration Board 


and of the special boards of adjustment are not "private persons" in the 
sense in which those words were used in Carter Coal, The members are 
selected by the parties or by the President (or by the National ‘Board of 
Mediation, in the case of the special boards). Furthermore, unlike the 
situation in Carter Coal, except in the case of an agreement between 
the parties, the decisional power is vested in neutral members. Moreover, 
as we have demonstrated, the action of the Board was taken pursuant to 
adequate standards; and as has been noted elsewhere in this brief, the 
action of the special boards of adjustment will be taken pursuant to quite 
specific guidelines, Indeed, a conclusive demonstration of the: 
faimess of the procedure to the organizations is the fact that’ during 
negotiations they pressed for its adoption and even at this point maintain 
that the Board erred in not providing for such a procedure in connection 
with the firemen issue. 

Any objection arising from the limited functions elven the 
carriers and the firemen's organizations by the Award can hardly rise 


to the level of due process, The Board, after hearing the engineers! 


his 


evidence and arguments, made an express finding of fact that in all but 
the most exceptional situations firemen are unnecessary. Given that 
finding, the issue is whether the Board chose an arbitrary means of 
identifying those exceptional situations. In fact, the method chosen 
was well designed for the purpose. The Board reasonably relied upon the 
self-interest of the carriers and the firemen, and gave ultimate control 
to the persons most directly affected, the firemen, Moreover, it may be 
noted that under no circumstances are the carriers required to negotiate 
with the representative of the engineers with respect to firemens' jobs. 


45 U.S.C. §152 Second, Ninth, In the circumstances, the procedure 


adopted by the Board can hardly be termed arbitrary or capricious, a 


can the situation be considered remotely comparable to Carter Coal. 

In sum, the provisions of the statute and the Award attacked by the 
poveliants represent, not arbitrary and capricious action by either 
Congress or the Board, but rather an informed and conscientious effort 
+o respect the rights of all affected parties. Congress, in exercising 
its undoubted authority to avoid a nationwide strike, took painstaking 
care to protect the interests of both carriers and organizations. 

Similarly, the Board, composed of members of the highest caliber, strove 
single-mindedly to follow the mandate of Congress and to devise a solution 
that would be fair to all. The notion that the result of all of these 
efforts amounts to a violation of the due process clause is, we respectfully 
submit, frivolous. 
23/ It may be worth noting that there is no constitutional infirmity 
where a reviewing court is not permitted to ascertain whether an 
agency decision was supported by substantial evidence, This is 
established by the cases sustaining such a limited review where 
exemption from the draft was involved. Witmer v. United States, 


348 U.S. 375, 380-81; Eagles v. United States, 329 U.S. 304, 311- 
wo, 
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CONCLUSION 
For the reasons stated herein, the Court should affirm the 


orders and decision of the District Court. 
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APPENDIX 


1. Public Law 88-108 provides: 


Whereas the labor. dispute between the carriers 
represented by the Eastern, Western, and South- 
eastern Carriers' Conference Committees and certain 
of their employees represented by the Brotherhood 
of Locomotive Engineers, Brotherhood of Locomotive 
Firemen and Enginemen, Order of Railway Conductors 
and Brakemen, Brotherhood of Railroad Trainmen, and 
the Switchmen's Union of North America, labor organi- 
zations, threatens essential transportation services 
of the Nation; and 


Whereas it is essential to the national interest, 
including the national health and defense, that ; 
essential transportation services be maintained; and 


Whereas all the procedures for resolving such 
dispute provided for in the Railway Labor Act have 
Deen exhausted and have not resulted in settlement 
of the dispute; and 


Whereas the Congress finds that emergency measures 
are essential to security and continuity of trans- 


portation services by such carriers; and 


Whereas it is desirable to achieve the above 
objectives in a manner which preserves and prefers 
solutions’ reached through collective bargaining; and 


Whereas, on August 2, 1963, the Secretary of Labor 
submitted to the carrier and organization representatives 
certain suggestions as a basis of negotiation for dis- 
position of the fireman (helper) and crew consist 
issues in the dispute and thereupon through such 
negotiations tentative agreement was reached with re- 
spect to portions of such suggestions; and 


Whereas,on August 16, 1963, the carrier parties to 
the dispute accepted and the organization parties to 
the dispute accepted with certain reservations the 
Secretary of Labor's suggestion that the fireman 
(helper) and crew consist issues be resolved by bind- 
ing arbitration but the said parties have been unable 
to agree upon the terms and procedures of an arbitration 
agreement: Therefore be it 


la 


Resolved the Senate and House of Representatives 
of the alter tates of America in Congress assembled, 


no er ch serv notices © er 2, 
1959, and no labor organization which received such 
notices or served the labor organization notices of 
September 7, 1960, shall make any change except by agree- 
ment, or pursuant to an arbitration award as hereinafter 
provided, in rates of pay, rules, or working conditions 
encompassed by any of such notices, or engage in any 
strike or lockout over any dispute arising from any of 
such notices. Any action heretofore taken which would 
be prohibited by the foregoing sentence shall be forth- 
with rescinded and the status existing immediately 
prior to such action restored. 


Sec. 2. There is hereby established an arbitration 
board to consist of seven members. ‘The representatives 
of the carrier and organization parties to the afore- 
said dispute are hereby directed, respectively, with- 
in five days after the enactment hereof each to name 
two persons to serve as members of such arbitration 
board. The four members thus chosen shall select | 
three additional members. The seven members shall then 
elect a chairman. If the members chosen by the rarties 
shall fail to name one or more of the additional three 
members within ten days, such additional members shall 
be named by the President. If either party fails to 
name a member or members to the arbitration board with- 
in the five days provided, the President shall name 
such member or members in lieu of such party and shall 
also name the additional three members necessary to 
constitute a board of seven members, all within ten 
days after the date of enactment of this joint resolution. 
Notwithstanding any other provision of law, the National 
Mediation Board is authorized and directed: (1) to’ 
compensate the arbitrators not named by the parties at 
2 rate not in excess of $100 for each day together with 
necessary travel and subsistence expenses, and (2) to 
provide such services and facilities as may be necessary 
and appropriate in carrying out the purposes of this joint 
resolution. 


Sec. 3. Promptly upon the completion of tl naming 
of the arbitration board the Secretary of Lebor shall 
furnish to the board and to the parties to the ispute 
sears of his statement to the parties of August 2, 
1963, and the papers therewith submitted to the parties, 
together with memorandums and such other date as the 


2a 


board may 
respect to 


decision, einafter set 

forth, made of ; 

those notices of > oe a 2, 
on 


ganizations? notices 
60, identified as "Minimum Safe 
and implementing proposals 

thereto. The arbitration board shall incorporate 
in such decision any matters on which it finds the 
parties were in agreement, shall resolve the matters 
on which the parties were not in agreement, and 
shall, in making its award, give due consideration 
to those matters on which the Parties were in tenta- 
tive agreement. Such award shall be b on 
both the carrier and organization parties to the 
dispute and shall constitute a complete and final 
disposition of the aforesaid issues covered by the 
decision of the board of arbitration. 


Sec. 4. o the extent not inconsistent with this 
Joint resolution the arbitration shall be conducted 
pursuant to sections 7 and 8 of the Railway Labor 
Act, the board's award shall be made and filed as 
provided in said sections and shall be subject to 
section 9 of said Act. The United States District 
Court for the District of Columbia is hereby designated 
as the court in which the award is to be filed, and 
the arbitration board shall report to the National 
Mediation Board in the 
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Sec. 6. The parties to the disputes arising from 
the aforesaid notices shall immediately resume collect- 
ive bargaining with respect to all issues raised in -— 
the notices of November 2, 1959, and September 7, 1960, 
not to be disposed of by arbitration under section 3 
of this joint resolution and shall exert every reason- 
able effort to resolve such issues by agreement. The 
Secretary of Labor and the National Mediation Board 
are hereby directed to give all reasonable assistance 
to the parties and to engage in mediatory action 
directed toward promoting such agreement. 


Sec. 7. (a) In making any award under this joint 
resolution the arbitration board established under 
section 2 shall give due consideration to the effect 
of the proposed award upon adequate and safe trans- 
portation service to the public and upon the interests 
of the carrier and employees affected, giving due = 
consideration to the narrowing of the areas of dis- 
agreement which has heen accomplished in bargaining 
and mediation. 


(b) The obligations imposed by this joint 
resolution, upon suit by the Attorney General, shall 
be enforcible through such orders as may be necessary 
by any court of the United States having jurisdiction 
of any of the parties. 


Sec. 8. his joint resolution shall expire one 
hundred and eighty days after the date of its enact- 
ment, except that it shall remain in effect with 
respect to the last sentence of section 4 for the 
period prescribed in that sentence. 


Sec. 9. If any provision of this joint resolution 
or the application thereof is held invalid, the re- 
mainder of this joint resolution and the application 
of such provision to other parties or in other circun- 
stances not held invalid shall not be affected there- 
by. 


Approved August 28, 1963. 


2. Section 9 of the Railway Labor Act, 44 Stat. 582, 


as amended, 45 U.S.C. 159, provides in pertinent part: 


* &£ © & 


Conelusiveness of award; judgment 


Second. An award acknowledged and filed as here- 
in provided shall be conclusive on the parties as to 
the merits and facts of the controversy submitted to 
arbitration, and unless, within ten days after the 
filing of the award, a petition to impeach the award, 
on the grounds hereinafter set forth, shall be filed 
in the clerk's office of the court in which the award 
has been filed, the court shall enter judgment on 
the award, which judgment shall be final and con- 
elusive on the parties. 


Impeachment of award; grounds 


Third. Such petition for the impeachment or 
contesting of any award so filed shall be entertained 
by the court only on one or more of the following 
grounds 


(a) That the award plainly does not conform to 
the substantive requirements laid down by this 
chapter for such awards, or that the proceedings 
were not substantially in conformity with this 
chapter; ; 

(>) ‘That the award does not conform, nor confine 
itself, to the stipulations of the agreement to 
arbitrate; or 


(c) That a member of the board of arbitration 
rendering the award was guilty of fraud or corruption; 
or that a party to the arbitration practiced fraud 
or corruption which fraud or pg deta affected 
the result of the arbitration: Provid however 
That no court shall entertain any such petition on 
the ground that an award is invalid for uncertainty; 
in such case the proper remedy shall be a submission 
of such award to a reconvened board, or subcommittee 
thereof, for interpretation, as provided by this 
chapter; Provided further, That an award contested 
as herein provided shall be construed liberally by 
the court, with a view to favoring its validity, and 
that no award shall be set aside for trivial irregu- 
larity or clerical error, - going only to form and not 
to substance. 
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Effect of partial invalidity of award 


Fourth. If the court shall determine that a 
part of the award is invalid on some ground or 
grounds designated in this section as a ground of 
invalidity, but shall determine that a part of 
the award is pisces Peep court a Fragen the 
entire award: Pro ed, however ts; the 
parties shall agree thereto, and if such valid 
and invalid parts are separable, the court shall 
set aside the invalid part, and order judgment 
to stand as to the valid part. 


Appeal; rec ord 


Fifth. At the expiration of 10 days from the 
decision of the district court upon the petition 
filed as aforesaid, final judgment shall be 
entered in accordance with said decision, unless 
during said 10 days either party shall appeal 
therefrom to the court of appeals. In such case 
only such portion of the record shall be trans- 
mitted to the appellate court as is necessary to 
the proper understanding and consideration of the 
questions of law presented by said petition and to | 
be decided. 


Finality of decision of court of appeals | 


Sixth. The determination of said court of 
appeals upon said questions shall be final, and, 
being certified by the clerk thereof to said district 
court, judgment pursuant thereto shall thereupon be 
entered by said district court. 
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2. Section 9 of the Railway Labor Act, 44 Stat. 582, 


as amended, 45 U.S.C. 159, provides in pertinent part: 
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Conclusiveness of award; judgment 


Second. An award acknowledged and filed as here- 
in provided shall be conclusive on the parties as to 
the merits and facts of the controversy submitted to 
arbitration, and unless, within ten days after the 
filing of the award, a petition to impeach the award, 
on the grounds hereinafter set forth, shall be filed 
in the clerk's office of the court in which the award 
has been filed, the court shall enter judgment on 
the award, which judgment shall be final and con- 
elusive on the parties. 


Impeachment of award; grounds 


Third. Such petition for the impeachment or 
contesting of any award so filed shall be entertained 
by the court only on one or more of the following 
grounds : 


(a) That the award plainly does not conform to 
the substantive requirements laid down by this 
chapter for such awards, or that the proceedings 
were not substantially in conformity with this 
chapter; . 

(b) ‘That the award does not conform, nor confine 
itself, to the stipulations of the agreement to 
arbitrate; or 


(c) ‘That a member of the board of arbitration 
rendering the award was guilty of fraud or corruption; 
or that a party to the arbitration practiced fraud 
or corruption which fraud or corruption affected 
the result of the arbitration: Provided, however 
That no court shall entertain any such petition on 
the ground that an award is invalid for uncertainty; 
in such case the proper remedy shall be a submission 
of such award to a reconvened board, or subcommittee 
thereof, for interpretation, as provided by this 
chapters: Provided further, That an award contested 
as herein provided shall be construed liberally by 
the court, with a view to favoring its validity, and 
that no award shall be set aside for trivial irregu- 
larity or clerical error, . going only to form and not 
to substance. 
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Effect of partial invalidity of award 


Fourth. If the court shall determine that a 
part of the award is invalid on some ground or 
grounds designated in this section as a ground of 
invalidity, but shall determine that a part of 
the award is valid, the court shall set aside the 
entire award: Provided, however, That, if the 
parties shall agree thereto, and if such valid 
and invalid parts are separable, the court shall 
set aside the invalid part, and order judgment 
to stand as to the valid part. 


Appeal; record 


Fifth. At the expiration of 10 days from the 
decision of the district court upon the petition 
filed as aforesaid, final judgment shall be 
entered in accordance with said decision, unless 
during said 10 days either party shall appeal 
therefrom to the court of appeals. In such case 
only such portion of the record shall be trans- 
mitted to the appellate court as is necessary to 
the proper understanding and consideration of the 
questions of law presented by said petition and to 
be decided. 


Finality of decision of court of appeals 


Sixth. The determination of said court of 
appeals upon said questions shall be final, and, 
being certified by the clerk thereof to said district 
court, judgment pursuant thereto shall thereupon be 
entered by said district cout. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellees, the United States, the Attorney 
General and the members of Arbitration Board No. 282, the 
questions presented are: 

1. Whether the Board limited its Award to the issues 
submitted to it for disposition by Public Law 88-108. 

2. Whether the Board complied with the requirements of 
the statute that it incorporate matters on which "it finds 
the parties were in agreement," resolve the matters on which 
they were not in agreement and give "due consideration" to 
tentative agreements and the narrowing of the areasof disagreement. 

3. Whether the Board's remand of certain matters for local 
determination constituted an improper delegation of its 
responsibilities. 

4. Whether Congress has constitutional authority to 
provide for the binding resolution of a labor dispute which would, 


if not resolved, result in a nation-wide railraod strike. 


5. Whether the standards for decision are intelligible and 
are constitutionally adequate. 

6. Whether the district court properly refused to convene 
a three-judge court, when the complaints disclosed that appellants 


had an adequate remedy at law and that an injunction would not lie. 
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Argument: 


I. The Award conforms to the requirement of 
Public Law 88-108, and is therefore valid . ad 


binding ------------------------- 99 -- anne nono 


A. The Award is confined to the disputes 
submitted for arbitration ~--------<------e----97- 


B. The Board conformed to Public Law 88-108 . 
with respect to matters in agreement, 
tentative agreement, and not in agreement ----- 


1. The Board incorporated matters in 
which it found agreement, ard gave due 
consideration to the matters in which 
the parties were in tentative agreement -- 


The Board's findings in regard to 
matters in agreement and tentative 
agreement were amply supported by the 


evidence -<-------------<- =< ---< <8 << 9920 --= 


a. Elimination of fireman (helper) 

jobs -------------- ew ee nn a nr 
b. Review of “one and two" yard 
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c. The principle of attrition 
d. Cost of neutral members of the 

special boards of adjustment 


The Board's remand of certain matters 
for local determination was not an 
improper redelegation of its authority - 


1. The Board fulfilled its statutory 


obligation to resolve the fireman 
(helper) issue ----------<-----------<--= 


(14) 


The Board was not required to give 

the engineers a voice in determining 
which fireman's jobs are to be 

eliminated -------<--------<<<<9 seer 


II. Public Law 88-108 is constitutional 


A. Congress has authority to provide a method 
for the binding resolution of the dispute 
between the railroads and the labor 
organizations 


The congressional delegation of decision- 
making power to the Arbitration Board was 
accompanied by adequate, intelligible 
standards and was constitutional 


C. There is no constitutional right to judicial 
review of findings for substantial evidence -- 


III. The district court properly denied appellants’ 
motion to convene a three-judge court 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 18331 and 18332 
BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN, et al., 
Appellants, 
v. 


CHICAGO, BURLINGTON & QUINCY RAILROAD Co., et al., 
Appellees. 


Nos. 18333 and 18334 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS, 
Appellant, 
Vv. 
UNION PACIFIC RAILROAD, et al., 
Appellees. 


ON APPEALS FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES, THE UNITED STATES, THE 
ATTORNEY GENERAL AND MEMBERS OF ARBITRATION 
BOARD NO. 282 


COUNTERSTATEMENT OF THE CASE 


These appeals are the latest, and hopefully the last, episode 


in a four-year-old controversy between the companies that conduct 
over 90% of all railroad operations in the country, and the labor 
organizations representing their operating employees, over the 


need for firemen on freight and yard locomotives not using stean 


1/ 
power, and the composition of the train crews. By Public Law 


88-108 (77 Stat. 129, approved August 29, 1963, infra, pp. la-4a), 
Congress established an Arbitration Board to resolve those disputes 
by an award which was to be subject to Sec. 9 of the Railway Labor 
Act (41 Stat. 582, as amended, 45 U.S.C. 159, infra, pp.’ 5a-6a). 
After extensive hearings and deliberations, the Arbitration Board 
rendered it Award; and four of the five participating labor 
organizations brought two actions, pursuant to Sec. 9 of the Railway 
Labor Act, to impeach the Award. From the district court's orders 
upholding the Award, the labor organizations appeal. 

1. Background and Undisputed Facts. 2/ On November 2, 1959, 
the railroads (hereinafter sometimes called the "carriers") served 
the five interested labor unions (sometimes called the “organizations’ 
with notices of proposed changes in work rules, including changes 
in the use of firemen on locomotives not using steam power (the 
"fireman (helper)" issue) and in the composition of the train crew 
(the "crew consist" issue), pursuant to Sec. 6 of tke Railway Labor 


Act, 44 Stat. 582, as amended, 45 U.S.C. 156. The organizations 


UE EERIE enn 


1/ The fireman is actually the engineer's helper, and is frecuently 

referred to as a "helper," particularly in yard service. The train 

crew consists of the operating employees other than the engineer and 
fireman, and is usually composed of a conductor (foreman) and train- 
men (in road service) or brakemen and helpers (in yard service). 


2/ This summary is based upon the opinion of the neutral members of 
the Board (J.A. 35-46), Senate Report No. 459, 88th Cong., lst Sess., 


and the Court's opinion in Brotherhood of Locomotive Engineers v. 
Baltimore & O. R.R., 372 U.S. 284. (i903). 


made counterproposals on September 7, 1960. Pursuant to agreement 
of the parties, the controversies were submitted to a Presidential 
Railroad Commission which, after thirteen months of hearings and 
two months of deliberations, recommended, in its report of February 
26, 1962, various modifications in the work rules. The railroads 
accepted the Commission's recommendations but the organizations 
rejected most of them, and further bargaining and mediation by the 
National Mediation Board did not produce agreement. 

After three unsuccessful periods of negotiations, the carriers 
announced their intention to put their proposed work rule changes 
into effect. The organizations brought suit, which resulted in a 
Supreme Court decision holding that, having exhausted all of the 
statutory procedures, the parties were relegated to self help; and 
that the carriers had a right to make the rule changes, subject 
only to the creation of an emergency board, pursuant to Sec. 10 of 
the Railway Labor Act, 44 Stat. 586, as amended, 45 U.S.C. 160. 


Brotherhood of Locomotive Engineers v. Baltimore & 0. R.R. Co., 372 U. 
284. (1963). Under threat of an immediate nationwide strike, the 


President established Emergency Board No. 154, which issued its. report 


on May 13, 1963, as a basis for bargaining. After further efforts 
at negotiation, and unsuccessful attempts at mediation by the 
Secretary of Labor and the members of the National Mediation Board, 
the Secretary suggested that the parties accept the recommendations 
of the Emergency Board.and arbitrate their application. Although 
the carriers accepted this proposal, the organizations rejected it. 
On July 9, 1963, the President proposed that the parties submit 
all issues to Mr. Justice Goldberg for final determination. Again 
pa 


the carriers agreed, but the organizations did not. After directing 
an investigation by a subcommittee of his Advisory Committee on 
Labor Management Policy and receiving its reports, the President, on 
July 22, 1963, requested emergency legislation to avoid a nationwide 
rail strike and the resulting injury to the Nation's commerce, 
health, defense and security. While the congressional committees 
were holding extensive hearings on the subject, the Secretary of 
labor, at their request, was making further efforts to mediate the 
dispute. 

On August 2, 1963, the Secretary submitted to the parties 
suggestions which were intended to identify the areas which, in his 
judgment, afforded the largest possibility of agreement between 
the parties (J.A. 140-148, 230-235), Negotiations, primarily 
through the Secretary, went forward on this basis, but they broke 
down on August 12, On August 15, the Secretary proposed voluntary 
submission of the dispute to binding arbitration. On August 16, 
the parties agreed in principle, but were unable to agree upon the 
terms and procedures. 

Congress then enacted Public Law 88-108 (77 Stat. 129, infra, 
pp. la-4a), by which it submitted the two major disputes (the 
"fireman (helper)" issue and the "crew consist" issue) to a special 
arbitration board for binding determination. As a preamble to the 
statute noted, it was premised in part upon the fact that the 
parties had agreed in principle to binding arbitration of their dis- 
putes (Clause 7, infra, p. la). The Board, which was to consist 


of two carrier members, two organization members and three neutral 


members, was instructed to make a decision (an "award") on the 
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portions of the carriers’ notices of November 2, 1959, and the 
organizations’ notices of September 7, 1960, presenting the "fireman 
(helper)" issue and the "crew consist" issue (Sec. 3, infra, Pp. 3a). 
The Board was to conduct its proceedings pursuant to Secs. 7 and 8 
of the Railway Lake et, (44 Stat. 582, 584, as amended, 45 U.S.C. 
157 and 158), and the Secretary of Labor was to furnish the Board 
with copies of his statement to the parties of August 2, 1963, and 
other papers tending to indicate the area of tentative agreement 
(Sec. 3, infra, pp. 2a-3a). The Board was directed to incorporate 
in its award "any matters in which it finds the parties were in =: 
agreement", to resolve the matters on which they were not in agree- 
ment, and to give due consideration to the matters in which the 
parties were in “tentative agreement” (Sec. 3, infra, p. 3a) as well 
as to "the narrowing of the areas of disagreement which has been 
accomplished in bargaining and mediation," the interests of the 
carriers and employees, and the effect of the award "upon adequate 
and safe transportation service to the public” (Sec. 7, infra, p. 4a): 
The Board's award was to constitute a complete, final and binding 
disposition of the issues, but was not to remain in effect for more 
than two years, unless the parties agree otherwise (Secs. 3 and 4, 
infra, p. 3a). The award was made subject to Sec. 9 of the Railway 
Labor Act. (44 Stat. 585, as amended, 45 U.S.C. 159, infra, pp. 5a-6a) 
and the United States District Court for the District of Columbia 
was designated as the court in which the award was to be filed (Sec. 
4, infra, p. 3a). 


2. Proceedings before the Arbitration Board. Arbitration Board 
No. 282, after being duly -kppointed and organized, held twenty-nine 


days of hearings, beginning on September 24, 1963, at which the 
= Sim 


testimony of forty witnesses (which is incorporated in 29 volumes of 


transcript) was received, examined over 200 documentary éxhibits, 
made inspection trips, and heard and considered the oral and written 
arguments of the five interested organizations and the carriers. 
In addition, the Board received and considered two memoranda dated 
September 23, 1963, submitted by the Secretary of Labor, which set 
forth his understanding of the extent of agreement, tentative agree- 
ment and disagreement on the two issues. Attached to the memoranda 
were his suggestions of August 2, 1963, and related papers (J.A. 
133-224, 225-271). 3 | 

On November 26, 1963, the Board issued its award (J.A. 8-29), 
accompanied by an opinion of the neutral members (J.A. 30-88), the 
concurring views of the carrier members (J.A, 89-91) and the dissents 
of the two organization members (J.A, 92-132). Although finding a 
large area of tentative agreement between the parties on the job 
protections to be accorded individual firemen, the Board found’ ~ 
"hopeless disagreement on the crucial questions" regarding the 
elimination of firemen's jobs, and "no substantial structure of: agree- 
ment" upon which an award on that matter could be based (J.A. 61, 
50-52), The Board therefore found it necessary to “atart from 
seratch" to reach its own conclusion as to the need for firemen and 
to develop a practical system to determine which jobs, if any, stioutd 
be eliminated (J.A. 52). The Board found that the functions 
(primarily lookout and maintenance) performed by oienen’ on locomotive: 
in most instances could be performed adequately by ction) meabere of 
the engine or train crew, without imposing ‘an undue, burden upon 


37 Although the Award itself contains no findings of fact, the 
Opinion of the neutral members sets: forth the facts which were found 
and which formed the basis for the Award. _ 
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them and without undue hazard to lives and property (J.A. 54-58). 
On the second ("crew consist") issue, the Board found large areas 
of tentative agreement, and therefore confined itself in general to 
developing and refining such agreements, resolving the remaining 
disagreements and ironing out details (J.A. 52-53). 

On the fireman issue, the Board's Award provides a procedure 
which could eventually eliminate up to ninety per cent of the 
fireman positions, subject to provisions for.the protection of 
individual firemen. in brief, gach carrier is permitted to draw up 
a list of freight and yard engine crews which, in its judgment 
(based on considerations of safety, work burden and adequate trans- 
portation), do not require the services of firemen. The local 


chairman of the organization representing the carrier's firemen 


may, on the basis of the same considerations, and after conferences 
between the interested parties, designate up to ten per cent of 

the listed crewson which the carrier must continue to use a fireman 
(3,4. 12-14). His designation is to be binding. The remaining 
positions listed by the carrier are to be eliminated, subject to 

the rights of presently employed firemen. 

Regularly employed firemen with ten or more years of service 
are entitled, under the Award, to be employed as firenen until 
removed from employment by natural attrition, Regularly employed 
firemen with between two and, ten.years, of service are entitled to 
be employed as Siremen until removed by natural attrition, or 
until offered a comparable job for which they are or can become 
qualified, with relocation expenses,,.seniovity rights and specified 
guaranteed annual earnings. Firemen who have not performed fireman 
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or engineer service for two years may be separated without 
severance pay, and irregularly employed firemen (those with average 
monthly earnings of $200 a month or less) with more than two years 
of service, and all firemen with less than two years 6f service, may 
be separated with a specified severance allowance (J.A. 14-20). 

On the "crew consist" issue, the Award provides a procedure 
for determining at the local level the composition of the trial 
crew&, under specified standards and guidelines, with complete job 
protection for those presently employed. Proposals for change in 
the composition of the crew may be made in main line road service, 
except where the crew consists of one conductor and two trainnen, 
and in yard service and branch line road service, regardless of the 
present composition of the crew. If the parties cannot reach agree- 
ment, either may refer the dispute to a special board of adjustment, 
consisting of a carrier member, an organization member and a neutral 
member, to be selected by the two other members or, if they cannot 
agree, by the National Mediation Board. Costs of the neutral member 
and incidental expenses are to be shared by the parties, unless they 
agree upon different arrangements (S.A. 21-27). <All trainmen, 
brakemen and helpers, except those on furlough when the Award be- 


comes effective, are to retain their rights to employment until 


removed from the carrier's lists by natural attrition (J.A. 19-20). 


3. Proceedings in the District Court. Pursuant to the statutory 
mandate (Secs. 4 and 5, infra, p. 3a), the Board filed its Award in 


the United States District Court for the District of Columbia on 
4 
November 26, 1963. Three of the five interested organizations 


ee SS Ee eee 
4/ Brotherhood of Locomotive Firemép and Enginemen, the Brotherhood 
Of Railroad Trainmen, and the Switchmen's Union of North America. 


ar iB es 


5/ 
filed one timely petition to impeach the Award, and a fourth ~ 


filed another. The fifth organization ™~ did not challenge the 
Award. The carriers, the members of the Board, and the Attorney 
General were named as defendants, and the United States intervened as 
an additional party defendant. Because Sec. 5 of Public Law 

88-108, (infra, p. 3a), provides that the Award goes into effect 
sixty days after it is filed (i.e., January 25, 1964) and that it 
remains in effect only for two years unless otherwise agreed by the 
parties, arn accelerated schedule for briefing and argument was 
developed. Nevertheless, extensive briefs were filed, and the court 
heard oral argument for the greater part of a day. 

The court (Holtzoft, J.) denied the motion of three of the 
organizations for the convening of a three-judge court pursuant to 
28 U.S.C. 2282, on the ground that the action was one for a decree 
impeaching and setting aside the Award, that the prayer for an 
injunction was therefore surplusage, and that an injunction would 
not lie (J.A. 321-323, 385). The court also limited review to the 
administrative record (J.A. 324). 

On the merits, the court ruled that the Award conformed to the 
requirements of Public Law 88-108 and rejected the contentions 
of the organizations that it did not incorporate or give sufficient 
weight to the agreements and tentative agreements of the parties 
(J.A. 381-386). On the constitutional issues, the court ruled that 
Congress had authority to provide for a binding resolution of the 
disputes between the parties without permitting them recourse to 
self help, that the standards set forth in Public Law 88-108 were 


5/ Brotherhood of Locomotive Engineers. 


6/ Order of Railway Conductors and Brakemen. 
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adequate and that there was therefore no unconstitutional dele- 
gation of authority (J.A. 386-391). Accordingly, the court 

entered two orders sustaining the Award and disaissing the petitions 
for its impeachment (J.A. 394-395). The four org’ nizations appealed. 


STATUTES INVOLVED 


Public Law 88-108 and the pertinent provisions of Section 9 
of the Railway Laber Act (45 U.S.C. 159) are set forth in the 
Appendix to this brief, infra. pp. la-6a. 


SUMMARY OF ARGUMENT 
I 

The Board limited its Award to the two issues submitted 
to it for arbitration, and it incerporated the matters in which 
it found agreement and resolved the remaining matters, giving 
due censideration te matters on which the parties were in 
tentative agreement. Appellants' sele statutory attack upen 
the Award -- that it "dees not conform, nor confine itself" to 
the requirements of Public Law 88-108 -- cannot be sustained. 

A. In plain language Section 3 of Public Law 88-108 
submits to the Board for disposition the fireman (helper) and 


crew consist issues in their entirety, as defined in the notices 


which first formulated them. Appellants' contention that the 


Beard had jurisdiction only over certain pertions eof those issues 
is incempatible with the language ef the statute and is refuted 


“_ 


by the legislative history. 


B. The Beard complied with the statutery requirement that 
it incerperate inte the Award "any matters en which it finds 


the parties were in agreement." In resolving the reuaining matters 


it gave "due consideration" te these on which there was tentative 
agreement. The statute makes the Board's findings in regard te 
the extent and nature ef agreenent and tentative agreonent 
"cenclusive.” At any rate, the Beard's findings in that 
connection are fully supported by the evidence. 

C. The Beard did not, by remanding certain limited 
aspects ‘of the controversy for determination on the lecal level, 
fail te arrive at a complete and final dispesition of the 
dispute. Its function was to evolve a methed for eliminating 
the fireman and train crew pesitiens it found were generally 
unnecessary ; neither the statute nor the parties contemplated 
that it could de se en a case-by-case basis. Nor do the Board's 
remands constitute invalid redelegations of its autherity. Its 
remand on the fireman (helper) issue left te the interested 
parties only the application ef its general findings to specific 
facts; its remand on the crew consist issue was accompanied by 
extensive, detailed guidelines for the determinations remaining 
te be made. 


Pin: 


Ir 


A. Congress has autherity te enact a statute providing 
fer binding reselution ef a laber-management dispute which weuld 
 etherwise result in a crippling national railroad strike, Wilsen 
v. New, 243 U.S. 332 (1917). Subsequent judicial and statutery 
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developments confirm the ruling ot that case. Lincoln Federal 
Laber Union v. Nerthwestern Iron & Metal Co., 353 U.S. 525. (1949) ; 


LS 


Bretherheed of Railway Trainmen v. Chicago & I. R. Co., 353 U.S. 


30 (1957); NLRB v. Radio & Televisien Broadcast Engineers, 364 
U.S. 573 (1960). 


B. Public Law 88-108 directs the Beard to resolve two 
narrev, specific issues submitted to it en the basis of agree- 
ments, tentative agreements and narrewed areas of disagreement 
arrived at by the parties, giving due consideration to safety, 
adequate service and the interests ef affected parties, The 
questions before the Board were thus clearly defined and the 
‘standards on which it was te act were intelligible and adequate; 
accerdingly, the statute dees net constitute an unconstitutional 
delegation of legislative authority. American Power & Light Ce. 
v. SEC, 329 U.S. 90 (1948); Lichter v. United States, 334 U.S. 
742 (1948). | 

Tit 


The district court properly denied appellants' notion 


fer the convening ef a three-judge court. The judicial review 
specified by Public Law 88-108 permitted the impeachmpnt ef the 
Award on grounds of unconstitutionality and therefore provided 
an adequate remedy without the,need for an injunction. Since 
the complaints disclosed that an injunction would not lie, a 
_ single-judge ceurt ceuld properly hear and decide Sear anon 
Kennedy v. Mendeza-Martinez, 372 U.S. 144 (1963); oupson Vin 
Whittier, 365 U.S. 465 (1961). At any rate, a single — 
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ceuld properly dispese ef the case because appellants’ 
constitutional contentions are insubstantial. Jameson & Co. v. 


Morgenthau, 307 U.S. 171 (1939). 


ARGUMENT 
I 
THE AWARD CONFORMS TO THE REQUIREMENTS OF PUB. 
L. 88-108, AND IS THEREFORE VALID AND BINDING 
Public Law 88-108 (Secs. 3 and 4, infra, pp. 2a-3a) prevides 

that the award of the Board is to be "binding" on the parties 
and is te “constitute a complete and final disposition” of the 
issues, but that it is subject to the provisions of Sec. 9 of 
the Railway Labor Act, 45 U.S.C. 159, infra, pp. Sa-6a. That 


Section, in turn, provides that a mediation award “shall be con- 


clusive on the parties as to the merits and facts of the 
U/ 


controversy.” The only basis for impeaching or setting aside 
an award under Sec. 9 are (1) that it fails to comply with the 
substantive or procedural requirements of the Railway Labor Act, 
(2) that it does not conform nor confine itself to the stipula- 


tiens of the arbitratien agreement, or (3) fraud er corruption. 


Sec. 9, Second, 45 U.S.C. 159 Second, infra, p. Sa. In 
contrast, Sec. 3, First (p) of the same Act, 45 U.S.C. 153, 
makes findings of the Railroad Adjustment Board merely prima 
facia evidence of the facts. The Supreme Court has noted that 
the differences in language empleyed by Cengress to define the 
scepe of judicial review under the Railway Labor Act were 
“net inadvertent." Switchmen's Union v. National Mediation 
Board, 320 U.S. 297, 306 (1943). 


And even these limited atandards fer judicial scrutiny of 
arbitration awards are subject to the admonition that an award 
"shall be liberally censtrued by the courts with a view to 
favoring its re 

Public Law 88-108 thus assimilates the award of the Beard 
it created to the awards of arbitrators resolving labor disputes 
geverned by statutes other than the Railway Laber Act. For it 
is settled that such awards are net subject to judicial review 
on the merits, either on findings of fact or on reasonable 
interpretations ef the agreement to arbitrate, and judicial 
review is strictly cenfined to determining whether the dispute 
was encompassed within the agreement to arbitrate and whether 
the arbitrator had authority to make the award he eae’ 

All parties agree that the Award here was untainted by 
fraud, that it did net violate any of the substantive or pre- 
cedural requirements of the Railway Laber Act, and that fer 


~ Sec. 9, Third, 45 U.S.C. 159, Third, infra, p. 5a. 


— United Steelworkers of America v. Enterprise Wheel & Car Co., 
363 U.S. 595, 5ndO-099 (i960) ; United Steciworkers of America Vv. 
Warrier & Gulf Navigation Co., 363 U.S. 574, 58e—-585 (1360) . 


the disputes in questien Public Law 88-108 was itself the "agree- 


ment te arbitrate" within the meaning of Sec. 9, Third (b), 
45 U.S.C. 159, Third (b). Hence, the Award can be set aside 
enly en the ground that it "dees not conform, nor confine it- 
self, to the stipulations” of Public Law 88-108, and all ef the 
appellants base their statutery attack en the Award on that 
ground. 
It sheuld be neted, by way of further intreduction, that 

the district ceurt was plainly cerrect in expressly helding that 
the Beard's findings are amply supperted by the evidence (J.A. 
379-380). Fidelity to the statutery scheme and the plain 
statutery language, however, would seem to require that the 
Board's findings ef fact be accepted by this Court as “conclusive” 
in determining whether the Award cenferms to the requirements of 
Public Law 88-108, without an examination ef the underlying 
107 * . 

Brief fer Appellants in Nes. 18331 & 18332, p. 34; see Brief 
for Appellants in Nos. 18333 & 18334, p. 40. This unanimity of 
_ view deubtless reflects the fact that, in enacting Public Law 88- 
108, Cengress was merely effectuating a binding arbitratien te - 
which the parties had agreed in principle. See Public Law 88-108, 
Clause 7, infra, p. la; Sen. Rep. No. 459, 88th Ceng., lst Sess., 
p. 9; H. Rep. No. 713, 88th Cong., Ist Sess., p. 3. A number of 
Members ef Cengress had premised their suppert of the legislatien 
en the fact that the parties themselves had already agreed to 


binding arbitration in principle. &.g., 109 Cong. Rec. 15280, 
15282; 15287. * 


evidence (see Sec. 9, Second of the Railway Laber Act, 45 U.8.C. 159, 


Second, infra, p. 5a). This prepesitien derives further suppert 
from the fact that, as a matter ef general laber and commercial 
arbitration law, arbitrators are net even ebliged te make findings 
in suppert of an award. See United Steelwerkers of America v. 
Eaterprise Wheel & Car Cerp., 363 U.S. 593, 598 (1960); Bernhardt v. 


Polygraphic Ce. ef America, 380 U.S. 198, 203-204 n.4 (1956). 


A. The Award Is Confined te the Disputes 
Submitted for Arbitration. 


The jurisdiction of the Beard was set ferth in Sec, 3 ef Public 
Law 88-108 (infra, p. 3a): 


“The arbitration board shall make a decision, pur- 
suant to the precedures hereinafter set forth, as 
te what dispesition shall be made of these pertiens' 
ef the carriers’ notices of Nevember 2, 1959, 
identified as "Use of Firemen (Helpers) on Other 
Than Steam Power" and "Censist ef Read and Yard 
Crews" and that pertien ef the erganizations' 
notices ef September 7, 1960, identified as 
"Minimum Safe Crew Consist" and implementing | 
prepesals pertaining thereto. 


The Beard understeed that its authority was limited te a reselution 
ef the "fireman (helper)" and "crew censist" issues, as set ferth 


11/ 

“~ As the district ceurt correctly held (J.A. 378-379), the — 
stantial evidence" test of the Administrative Precsdure Act has 

ne place here, fer that Act is inapplicable te the Award ef the 
Beard. Sec. 2(a)(1) expressly excludes "agencies compesed ef 
representatives ef the parties or ef. representatives of: organi- 
zations ef the parties to the disputes determined by them.” See 
alse H. Rep. No. 1980, 79th Ceng., 2d Sess. , p. 19; 92 Ceng. Rec. 
2152, . 5649. Moreever, the general standards of that: Act weuld 
net override the pre-existing specific standards ef Sec. 9 ef the 
Railway Laber Act. 


in the netices of November 2, 1959 and September 7, 1960 (J.A. 48). 


That the Board limited its decision to resolving those twe issues 
is apparent from a reading of the Award (J.A. 8-29); and appellants 
make no contention to the contrary. 

However, appellants in Nos. 18331 & 18332 contend that Public 
Law 88-108 restricted the Board's jurisdiction more narrowly than 
the reselution of the "fireman (helper)” and "crew consist" issues. 
They contend (Brief, pp. 26-33) that the Board's jurisdiction was 
confined to “resolving the areas of disagreement between the parties 
concerning certain suggestions made by the Secretary of Laber on 
August 2, 1963." Appellants’ contention is without support in the 
language in Public Law 88-108 -- indeed, it is flatly refuted by 
the express terms of the statute. 

The language of Public Law 88-108 makes it as clear as words 
can that Congress was submitting the entire "fireman (helper)" and 
“crew consist" issues to the Board. The jurisdictional language 
ef Sec. 3, quoted abeve, called for a "disposition" of these issues, 
defined in terms of the carriers' and organizations’ notices of 
1959 and 1960, which marked the beginning ef the dispute and which, 
of course, de not bear the limitations contended fer by these 
appellants. Moereever, the statutory findings recite that the 
parties had agreed in principle to"the Secretary of Laber's sug- 
gestion that the fireman (helper) and crew consist issues be 
resolved by binding arbitration” (Clause 7, infra, p. la); and 
that suggestion had contemplated arbitration, not in terms of the 
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August 2, 1963, document, but in terms of the original 1959 and 
1960 notices, which comprehended the entire “fireman (helper)" 
and "crew consist" issues (J.A. 407-408). : 

The foregoing is underscored by the statute ~ legislative 
history. Both the House and Senate Committee reports stated that 
the principal purpose of the bill was to provide that "the key 
issues in the railroad dispute (use of firemen helpers and consist 
of crews in road and yard service) * * * be submitted to a seven- 
man arbitration board for resolution." H. Rep. No. 73, 88th 
Cong., lst Sess., p. 1; accord: Sen. Rep. No. 459, 88th Cong., 
lst Sess., p. 3. Moreover, both reports emphasized the fact that 
the parties themselves had finally agreed to the principle of 
arbitrating the fireman (helper) and crew consist tseues (Sen. 
Rep. No. 459, supra, at p. 9; H. Rep. No. 713,_supra, at p. 12), 
and, as we have noted, the scope of the arbitration thus agreed 
upen was in terms of the original netices, not the August 2 docu- 
ment. It is apparent that the committee members believed they 
were submitting the entire amy aa cae and crew consist 


issues to the Beard for decision. 


— Thus, even if these appellants are correct in their argument 
that the amendment that brought Sec. 3 to its present form was 
merely a "technical amendment" not intended te bring abeut a 
departure from the committee members' prior understanding ef the 
scope of the Beard's jurisdiction (Brief for Appellants in Nos. 
18331 & 18332, pp. 29-32), they have not established their narrow 
view of the Board's jurisdiction. 


The short answer te these appellants cententien is that, if 


Congress had intended the Board to confine itself te resolving the 
disagreements between the parties concerning the Secretary's sug- 
gestions of August 2, it quite easily ceuld and mest assuredly 
weuld have defined the Beard's jurisdiction in terms ef that decu- 
ment. Instead it empleyed language susceptible ef no other 
interpretation than that the scope ef the issues submitted was 
governed by the original notices of 1959 and 1960 -- in ether 
words, that the entire fireman (helper) and crew censist issues 
were before the Board. 
B. The Beard Cenfermed te Public Law 

88-108 With Respect to Matters in 

Agreement, Tentative Agreement, 

and Not in Agreement 

All appellants centend that the Arbitration Beard failed: te 

cenferm to the requirements ef Public Law 88-108, that the Beard 
incerporate inte the award "any matters on which it finds the 
parties were in agreement," and that it give "due consideratien 
te the matters on which the parties were in tentative agreement" 
(Sec. 3, infra, p. 3a). In particular, appellants contend that 
subsequent to the Secretary ef Laber's suggestions ef August 2, 
1963, the parties reached substantial areas of agreement, agree- 
ment in-principle, and tentative agreement which the Board sheuld 
have incerperated inte the Award, but did net (Brief for Appellants 
in Nos. 18331 & 18332, pp. 27-29 , 34-41, 42-55; Brief fer Appedlants 
din Nos. 18333 & 18334, pp. 40-57). 


In our view, appellants’ cententions are based upen two 
basic miscenceptiens ef Public Law 88-108. In the first place, 
appellants fail te recognize that, by requiring the Board te 
incerporate only the matters on which "it finds" the parties 
were in agreement, Public Law 88-108 clearly made it a function 
ef the Board, and net the courts, to determine whether er not . 
agreements were reached. Secendly, appellants ignere the basic 
distinction that Public Law 88-108 makes between matters in 
agreement, and these in tentative agreement. For while the 
statute requires the incerporation of matters on which the 
Beard found agreement, it directed only that "due consideration" 
be given to tentative agreements (Sec. 3, infra, p. 3a). 

We first shew that the Beard fellewed the statutery mandates, 
and incerperated the matters on which it feund agreement, and 
resolved the remaining matters, giving due consideration te 
tentative agreements and the narrowing of the areas ef disagree- 
ment. We then show that, even if (centrary te our view the 
Beard's findings as to the extent ef agreement are subject te 
review, these findings have ample suppert in the recerd. 

1. The Beard incerperated matters in : 
which it found agreement, and gave 
ue consideratien to the matters in 


which the parties were in tentative 
agreement.  - | 


(a) In its epinien the Beard noted that "no single aspect ef 


the case has received more of our attention" than its ebligatien to 


censider and build upon the tentative agreements and agreements ef 


o& 
- 20 - 


the parties (J.A. 49). It noted that its task in so doing was 
filled with difficulties because the parties were "in sharp 
disagreement whether any ef the pesitions taken represent commit- 
ments which should preperly be continued and built on by this 
Beard" (J.A. 49). 

A comparison ef the Award with the Beard's findings denen~ 
strates that the Board fully and faithfully performed its 
ebligation te incerpeorate matters en which it found the parties 
were in agreement and te resolve the remaining matters, while 
giving due consideration to tentative agreements and te the 
narrowing ef the areas of disagreement that had been accemplished 
by bargaining and mediation. On the question of the elimination 
ef unnecessary fireman positions, the Board was able to find "ne 
substantial structure ef agreement en which we could base our 
award" (J.A. 52; see also J.A. 50, 51, 61); accordingly, there 
was no "agreement" fer the Board te incerperate in its Award. 

The Board did find that there had been some “narrowing of the 
issues" en this question; that the Board gave "due consideration” 
te the extent of that narrowing can scarcely be doubted in view 

ef the amount of attention it deveted te the matter (see J.A. 50, 
52, 59-69). 


137 4 

~~ Tis Court has said (United States ex rel. Maine Potate Growers 
v. ICC, 66 App. D.C. 398, ° : » certierar 
denied, 300 U.S. 684): 


To give due consideration te a particular facter necessarily 
means te give such weight ef significance to it as under the 
circumstances it seems to merit, and this, ef course, invelves 
discretion. = 


On the questien ef jeb pretectien fer individual firemen, the 
Beard feund "a large area ef at least tentative agroenent" (S.A. 50; 
see alse J.A. 52, 70). Net only did the Beard give extensive eux 
sideratien te the areas ef accemmedation between the parties en this 
question (see J.A. 20-22, 40-44), but (as a comparative reading ef 
the cited findings and the previsiens ef the Award will shew) it 
incerperated them inte the Award (see J,A. 14-20). ; 

With regard te the crew censist issue as a whele, the Beard 
feund "tentative agreements and a clear narrewing ef the areas ef 
disagreement" (J.A. 79; see alse J.A. 52, 81). Om the precedures 
governing determinatiens ef the cempesitien ef crews, the Beard 
feund and listed a number ef tentative agreements (J.A. 81); the 
Beard duly censidered these (see J.A. 53, 75-82) and, n[e]xcept 
fer miner medificatiens” (J.A. 82), incerperated them = ita 
Award (J.A. 21-27). The Beard alse feund ene significant area 
ef disagreement (J.A. 82-85; see alse J.A. 53) which, in accerdance 
with its statutery respensibility, it reselved (J.A. 22-23). 

Finally, en the questien ef jeb pretectiens fer the members ef 


the train crew, the Beard feund agreement in principle (J.A. 85) 


but sharp disagreement as te the application ef the principle 

(J.A. 85-87; see alse J.A. 53, 82). The Beard carefully considered 
the extent ef agreement and disagreement on this matter (J.A. 85-88) ; 
in its Award, it plainly incerperated the degree ef mutual accemme- 
datien that had been reached by the parties (J.A. 27-28). Frem all 
ef the feregeing, it is abundantly clear that the Award fully cen- 
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plies with the mandates ef Public Law 88-108 with respect te agree- 
nents, tentative agreements and the marrewing ef areas ef disagree- 
ment. 

(b) The district ceurt was clearly cerrect in helding that 
these findings en the part ef the Beard as te the nature and extent 
ef the parties’ agreement are net subject te review (S.A. 383). By 
requiring the Beard te incerperate in its Award enly these matters. 
“en which it finds the parties were in agreement" (Sec. 3, infra, 
Pp. 3a; emphasis added), and by requiring the Beard enly te give . 

, “due censideration" (2 cencept implying wide discretien, see nete 
13, supra) te tentative agreements, Congress made plain its in- 
tentien that the Beard sheuld have the sele respensibility fer 
determining the nature and extent ef agreement ameng the parties 
and fer reselving all matter en which agreement had been reached. 
Furthermere, by incerperating the previsiens ef the Railway Laber 
Act (Sec. 9, Secend, 45 U.S.C. 159, Secend, infra, p. 5a), Cengress 
made the Beard's findings ef fact (which surely cemprehend its 
findings en the nature and extent ef agreement) "cenclusive." 

Appellants centend, hewever, that beth the Beard and the 
court belew censtrued the tern "agreenent” tee narrewly (e.g., Brief 
fer Appellants in Nes. 18333 & 18334, Pp. 40-43). They apparently 
believe that Cengress intended the Beard te incerperate inte the 
Award all matters on which there was any sert ef meeting ef the 
minds en the Secretary ef Laber's suggestien ef August 2, 1963, 


whether er net contingent on ether happenings er agreements (Brief 
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fer Appellant ia Nes. 18331 & 18332, pp. 27-82, 38-41). If that 
cententien were accepted, the Beard weuld have been required te 
incerperate effers, tentative prepesals and fragmentary stipulations, 
irrespective ef the cenditiens that the maker might have attached te 
them. Perhaps the clearest indicatien ef the lack ef merit in this 
cententien is the fact that Cengress carefully distinguished ia 
Public Law 88-108 between "agreement" and "tentative became ute 
and, in its enly twe references te the Secretary's suggestiens ef 
August 2, 1963, and the resulting negetiatiens, carefully speaks 

in terms ef "tentative agreement" with respect te "pertiens of 

such pecatieee And, as we have neted, in regard te matters 
en which there was enly "tentative agreement", Public Law 88-108 
left te the Beard the task ef determining inte which categery the 


varieus discussiens ef the parties sheuld be placed. 


A preamble te the statute states "en August 2, 1963, the 
Secretary ef Laber submitted * * * certain suggestiens asa 
basis fer negetiatien * * * and thereupen threugh such 
negetiatiens es eement was reached with respect te 
pertiens ef such sugge: ach sugeestions” [Emphasis added] (Clause 6, 
infra, p. la). Simitarly Sectien 3 ef the statute requires 

cretary te furnish. rgonee ef his statement te the 
parties ef August 2, 1963 * * * and such ether data as the 
beard may request, setting forks the matters te which the 
parties were in tentative gene’ and the extent ef dis- 
agreement" (Euphasis added » infra, pp. 2a-3a).. 


- 24 - 


plies with the mandates ef Public Law 88-108 with respect te agree- 


ments > tentative agreements and the narrewing ef areas ef disagree- 
ment. . 
(b) The district ceurt was clearly cerrect in helding that 
these findings en the part ef the Beard as te the nature and extent 
ef the parties’ agreement are net subject te review (S.A. 383). By 
requiring the Beard te incerperate in its Award enly these matters. 
"en which it finds the parties were in agreement" (Sec. 3, infra, 
p. 3a; emphasis added), and by requiring the Beard enly te give . 
' "due consideration" (a cencept implying wide discretien, see nete 
13, supra) te tentative agreements, Cengress made plain its in- 
tentien that the Beard sheuld have the sele respensibility fer 
determining the nature and extent ef agreement ameng the parties 
and fer reselving all matter en which agreement had been reached. 
Furthermere, by incerperating the previsiens ef the Railway Laber 
Act (Sec. 9, Secend, 45 U.S.C. 159, Secend, infra, p. 5a), Cengress 
made the Beard's findings ef fact (which surely cemprehend its 
findings en the nature and extent ef agreement) "cenclusive.” 
Appellants centend, hewever, that beth the Beard and the 
ceurt belew censtrued the term "agreement" tee narrewly (e.g., Brief 
fer Appellants in Nes. 18333 & 18334, pp. 40-43). They apparently 
believe that Congress intended the Beard te incerperate ‘inte the _ 
Award all matters en which there was any sert ef meeting ef the 
minds en the Secretary ef Laber's suggestien ef August 2, 1963, 
whether er net contingent on ether happenings er agreements (Brief 
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fer Appellant in Nes. 18331 & 18332, Pp. 27-32, 38-41). If that 


cententien were accepted, the Beard weuld have been required te 
incerperate effers, tentative prepesals and fragmentary stipulatiens, 
irrespective ef the cenditiens that the maker might have attached te 
them. Perhaps the clearest indication ef the lack ef merit in this 
cententien is the fact that Cengress carefully distinguished in 
Public Law 88-108 between "agreement" and "tentative agreement" -- 
and, in its enly twe references te the Secretary's suggestiens ef 
August 2, 1963, and the resulting negetiatiens, carefully speaks 

in terms eof "tentative agreement" with respect te ‘“pertiens ef 

such eee! And, as we have neted, in regard te matters 
en which there was enly "tentative agreement", Public Law 88-108 
left te the Beard the task ef determining inte which oategery the 
varieus discussiens ef the parties sheuld be placed. : 


A preamble te the statute states "en August 2, 1963, the 
Secretary ef Laber submitted * * * certain suggestiens as a 
basis fer negetiatien * * * and thereupen threugh such | 
negetiatiens tentative eement was reached with respect te 
pertiens ef such suggest iens hasis added] (Clause 6, 
infra, p. la). Similarly Sectien 3 ef the statute requires 
The Secretary te furnish "cepies ef his statement te the 
parties ef August 2, 1963 * * * and such ether data as the 
beard may request, setting ferth the matters te which the 
parties were in tentative eement and the extent ef dis- 
agreement" [Emphasis added Cc. a, infra, pp. 2a-3a). 


2. The Board's findings in regard to matters 
in a mt and Tentative a nt were 
su e evidence 
For the reasons set forth above, we do not think it necessary 

for this Court to examine the evidence underlying the Board's 
findings with respect to agreements, tentative agreements and 
matters not in agreement in order to sustain the Award. However, 
as we now show, any such examination reveals that the Board's 
findings are fully supported by the evidence. Since appellants 
rely on the report which the Secretary of Labor submitted to the 
Board pursuant to the requirements of Sec. 3 of Public Law 88-108 
(infra, pp. 2a-32) on September 23, 1963, it is appropriate to 


demonstrate that the Board's findings at Foland supported by that 
15/ 


report, together with its attachments. ea 


a. Elimination of fireman (helper) jobs. Among appellants’ 


principal contentions is that the Board disregarded alleged agree- 
ments arrived at by the parties in regard to the elimination of 


——— ae 


15/ Appellants in Nos. 18331 & 18332 state (Brief, p. 39) that 
Ghile the Board was not bound by the Secretary's report, any 
contrary finding would “have to be based on clear and cogent 
evidence that the Secretary had @isstated the facts or was 
mistaken about them." While we do not believe the Board had 
toe reply upon any specific kind of evidence to disagree with 
the Secretary's report, it, with its attachments, does offer 

a full evidentiary basis for the Board’s findings. 


fireman (helper) pesitiens (Brief fer Appellaats in Nes. 18331 & 


18332, pp. 35-41; Brief fer Appellants in Nes. 18333 & 18334, pp. 
47-57). Hewever, the recerd fully supperts the Beard's finding 
that there was "stubbern" and "hepeless disagreement on the erucial 
questiens ef the numbers and types ef jebs en which firemen need ne 
lenger be empleyed, and the sequence and metheds ef their remeval = 
trem service" (J.A. 51, 61). 

On July 5, 1963, the Secretary ef Laber was ebliged te advise 
the parties that “yeur negetiations [en the elimination ef fireman 
pesitieas] have preduced ne agreement whatever" (J.A. 150). Al- 
theugh the Secretary submitted a new prepesal eon the same day,. and 
the carriers were willing te settle en the basis ef that prepesai, 
er en the basis ef the reperts ef the Presidential Railway Cem- 
mission er Emergency Beard Ne. 154, the erganizatiens rejected 
this prepesal, and there was ne agreement at the end ef July (S.A. 
133~134) . 3 

On August 2, 1963, the Secretary made certain suggestions as 
a basis fer negetiatien by the parties (J.A. 140-148). The Secre- 
tary's prepesal previded fer three categeries: one including these 
jebs which ceuld be eliminated by the carrier as seen as the jeb 
was vacated, ene including these which ceuld be eliminated by 
preceedings befere special beards ef adjustment and ene in which 
jebs could net be eliminated witheut the agreement ef the ergani- 
zatiens (J.A. 141-145). The parties agreed te accept the sug- 
gestiens as a basis fer discussien. Between August 2 cad August 12, 


1963, the Secretary discussed this prepesal, iz leagthy sessions 
with beth sides. On August 5, the carriers expressly stated that 
their "discussier was net te be considered as constituting any 
ferm ef commitment by the carriers with respect te any specific 
item in the August 2 decument" (J.A. 194). 

On August 12, the carriers, erganizatiens and the Secretary 
attended a meeting, during which it became clear that the parties 
were in disagreement with respect te vital aspects ef the August 2 
suggestions. At that meeting tho carriers dusisted that categeries 
fer elininatien ef fireman jebs weuld have te include mere. classes 
than were previded fer, that the recemmendations ef vd ee 
beardg weuld have te be final and binding, and, mest impertant, 
that ne everall limitation en the number ef jebs te be eliminated 
ceuld be censidered (J,A. 224). The erganizatiens declared this 
pesitiern te be unacceptable. On August 13, 1963, the engine crew 
erganizatiens wrete te the Secretary that, "as yeu peinted eut te 
the carriers in eur meeting ef August 12, 1963, it is new clear 
that they de net accept yeur August 2 paper as a -basis fer werking 
eut an agreement" (J.A4. 214). Thus, there was ne agreement as ef 
the tine negetiatiens breke dewn in mid-August, ever as te a basis 
fer werking eut an agreenent. 

The Secretary reperted in his’ September 23 repert that the 
carriers, “by their subsequent ctatensete clearly cenveyed the 


interntios te enter uper an agreenent" in the general pattern ef 
the August 2 prepesals "if specific terms can be agreed upen" 
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(J.A.-135, emphasis added). Mereever, examination ef the Secre- 


tary's listing ef indicated agreement shews that the “agreements” 


were carefully limited te acceptance ef general priaciples and 
concepts (J.A. 137-138). Finally, the Secretary recegnized that 
the areas ef agreenent he indicated in his September 23 repert were 
based upen assumptiens as te ether matters that might er might net 
be vad” Thus, at the very least an inability te agree en 
essential details and a failure ef varieus assumptiens te 
materialize separated the parties frem anything that could be 
called "agreement" en the questien ef the elimination ef fireman ; 
jebs. The Beard's cenclusiern that there was an insufficient degree 
ef agreement on which te censtruct an award was plainly justified. 
b. Review ef "ene and twe" yard crews. With respect te the 
cempesitien ef train crews, the Beard feund that negotiations during 
the summer had “resulted in tentative agreements and 2 clear narrev- 
ing ef the area ef disagreement" (J.A. 79). It feund, hewever, that 
the principal ebstacle te successful negetiatien was disagreement 
between the parties as te whether the train crews censisting ef ene 
cenducter (fereman) and twe brakemen (helpers) -- the conpesttion 


16, 

—~— He wrete (J.A. 137), "Discussien.ef the August 2 decument 
with and by the parties indicated agreement en a number ef 
peints. Inasmuch as the pesitiens taken were in the centext 
ef assumptions as te what weuld be dene with respect te ether 
items in the decument and regarding the suggestien as a whele, 
reperting these pesitiens in terus ef ‘agreement’ er ‘tentative 
agreenent' is preper enly te the extent that these assumptiens 
are recegnized." 


most widely prevailing under existing werk rules -- sheuld be 
subject te change in yard service and certain kinds ef read 
service (J.A. 82-83), This finding, which is attacked by the 
appellants in Nes. 18331 & 18332 (Brief, pp. 42-49), is fully 
supperted by the evidence. 

The Secretary's September 23 repert stated flatly that 
negetiatiens en the crew censist issue "became stalemated en the 
issue ef review ef ‘'ene-and-twe' situations en yard jebs and on 
*secendary main-line' jebs," and that the difference between the 
parties "en yard jebs was the principal ebstacle in the way ef 
agreement” (J.A. 227). Even if the appellants were able te peint 


te ee te the centrary -- and we believe they have peinted 
17, 


te nene -- the Beard as the finder ef facts was, under any 
reasenable standard ef judicial review, free te adept the 
Secretary's cenclusiers en the matter, in light ef the crucial 
rele that he played in the negetiatiens and ef the persenal knew- 
ledge he acquired thereby. 


The appellants centend that, in a .memerandum ef August 11, 
1963, the carriers agreed that yard crews ef "ene and twe" weuld 
net be subject te change (Brief fer Appellants in Nes. 18331 aad 
18332, pp. 48-49). But that memorandum supperts the Secretary's 
view that the effect ef that decument was "te make ‘ene~-and-twe' 
situatiens reviewable in yards" (J.A. 226). The critical para- 
graph three ef that decument applies in terms te "all classes ef 
yard service"; and while there is an express limitatien te crew 
censists ef ether than "ene and twe".en "read service” en "ether 
tham braach lines and secendary main lines", there is ne such 
restrictien im regard te any kind ef yard service (J.A. 260, 
263-264). Frem the appellants’ peint ef view the mest that can 
be said is that the decument is net clear. 
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At any rate, even if the carriers had prepesed te exclude 
yard crew censists ef "ene and twe" frem change, that prepesal 
was ebvieusly cenditiened upen appellants’ agreement te cliaages 
in crew censists en "secendary main lines" ef read service (J.A. 
227, 260-264). And appellants had steadfastly rejected the 
carriers prepesals in that regard. Appellants’ are therefere in 
the pesitien ef trying te held the carriers te a prepesal which 
they themselves rejected. Cengress ceuld net, and ebvieusly did 
net, require the Beard te incerperate such prepesals. Any ether 
view weuld be gressly unfair. During negetiatiens as hard-feught 
and as pretracted as these it is inevitable that many prepesals 
are advanced with the idea ef receiving equivalent cencessiens, 
and if such cencessiens are net ferthcoming the prepesals are 


withdrawn. Such censideratiens ne deubt centributed te the 


cengressienal decisien te leave the existence er nen-existerce 


ef firm agreements fer determination by the Beard, and te require 
enly that the Beard give due ceonsideratien te tentative agreements 
(Sec. 3, infra, pp. 2a-3a). 

c. The principle ef attritien. Under the Award, ne jeb 
subject te the Award may be eliminated if there are enpleyees 
eligible te fill it. The Award respecting firemen prevides full 
assignment rights fer empleyees with mere than ten years' service; 
full assignment rights fer empleyees with less than ten but more 


than twe years’ service, unless the carrier effers them cemparable 


empleyment; separation with a termination allewance for nen with 
less than twe years' service; a cheice between separatien with an 
allewance er remaining en seniority lists fer such jebs as are 
available fer men with lew monthly earnings frem railread werk 
in the preceding twenty-four months; and ne reteatien rights fer 
these net actively empleyed fer mere than twe years (J.A. 15-20). 
These previsiens are similar in principle te the recenmendatiens 
set ferth in the Secretary ef Laber's prepesal ef August 2, 1963, 
as te which he reperted that the parties were in agreement in 
principle (J.A. 145-147). Similarly, in regard te train crew 
pesitiens, the Beard ruled that pretectiern weuld be afferded men 
whe were in active status on the date the Award becemes effective 
but weuld net extend to men on furleugh. Appellants take exceptien 
te the Beard's decisien beth in regard te firemen and train crew 
mon, centending that the parties had agreed en “natural attritien.” 
(Brief fer Appellants in Nes. 18331 & 18332, pp. 49-53; Brief fer 
Appellants in Nes. 18333 & 18334, pp. 54-56) . 

The shert answer te appellants’ cententien cencerning the 
‘principle ef natural attritien in regard te firemen is that the 
principles accepted by the parties previded that attritien sheuld 


be the exclusive methed ef reducing firemen enly as to men with 


more than ten years of service; fer irregularly empleyed firemen 


and these with less than ten years ef service, ether principles 
were to apply (J.A. 138,. 145-147). At any rate, as the Secretary 
neted in his September 23 repert te the Beard, agreement cencerning 
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his suggestiens en that subject was limited te "gubstantial 


acceptance ef the principles" he set ferth (J.A. 138, emphasis 
added). The Beard's finding that en this matter “the parties 
substantially agreed as te general principles, theugh disagreeing 
as te the manner in which these principles sheuld be implemented" 
(J.A. 50; see alse J.A. 70) was therefere fully supperted by the 
Secretary's repert and amply justified en this recerd. 

Similarly in regard te the crew censist aspect ef the guard, 
appellants centend that the carriers had agreed te the application 
ef the principle ef "natural attritien" in regard te train empleyees 
en furleugh. Appellants peint te ne preef that the cencept ef 
“matural attritien” had a pesitive, fixed meaning in the railread 
industry which encempassed furleughed empleyees. On the centrary, 
as late as July 27, 1963, the carriers submitted a prepesal en the 
crew censist issue en which this cenceptien ef full attritier was 
net accepted (J.A. 256-258). Appellants rely upen a statement by 
a carrier representative te the Senate Committee on Cemmerce en 
July 31, 1963, that the carriers agreed te "the priaciple ef 
natural attritien,"and te "natural attritien witheut qualifi- 
catien" (Brief fer Appellants in Nes. 18332 & 18333, Pp. 52). 

That statement is ambigueus en ats face. In light ef the 
carriers' earlier pesitien, waa tis repert ef the Secretary that 
the. parties agreed that "the reneval ef crew members sheuld be 
subject te the full attritien rate; but the details ef such a 
rate had net been werked eut" (J.A. 228), the Beard was certainly 
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justified in cencluding that ne agreement en the details ef the 


applicatien ef the principle had been reached, particularly since 
the matter had been the subject ef little discussien in the 
negetiatiens (J.A. 86). Its finding that "there was never an 
agreement between the parties on the exact scepe ef the attrition 
principle” (ibid.) is therefere fully supperted by the recerd. 

da. Cest ef neutral members ef the special beards ef ust- 
ment. The appellaats centend that the Beard was required te in- 
cerperate inte its Award that pertien ef the Secretary's suggestiens 
ef August 2, 1963, that the cests and expenses ef neutral members ef 
the special beards ef adjustment be berne by the Natienal Mediatien 
Beard -- that is, by the United States (Brief fer Appellants, Nes. 
18331 and 18332, pp. 53-55). 

. We may assume that the parties were net in disagreement en 
that prepesitien. But the absence ef disagreement did net require 
the Beard te incerperate that suggestien inte the Award. Fer the 
Beard did net find that the parties were in agreement en that 
subject, and any agreement which existed was tentative enly. 

Any agreement as te the pay ef neutral members ef the special 
peards weuld seem te have been centingent upen agreement as te what 
standards these beards were te fellew, and what scepe they were te 
have (1.0.; whether yard crews aad certain types ef read crews cen- 
sisting ef "ene and twe" were te be cevered). Fer if there was ne 


reselutien en these disputes, there weuld be ne special beards, aad 


therefere ne neutral members te be paid. Amd ne agreement was ever 


reached en these disputes. 

A more fundamental reasen exists fer the Beard’ net incerpe- 
rating this suggestien in the Award. Fer the parties did net have 
the pewer te censummate any agreement that the Gevernment pay 
neutral menbers, witheut the agreement ef the Gcveranonts And 
there is ne suggestien that any efficial autherized te bind the 
Gevermment te an expenditure ef this kimi had dene se er had agreed 
te de se. Amy agreement between the parties en this issue was 
therefere enly tentative, since it was centingent upen appreval by 
an autherized agent ef the Federal Geveranent. And the Beard was 
net, ef ceurse, required te incerperate tentative agreenents (Sec. 
3, infra, pp. 2a-3a). : 

As the district ceurt neted, it is easy "fer twe persens te 
agree that the Gevernment sheuld bear the expenses ef seme pre- 
ceeding" (J.A. 385). Indeed, the parties te the disputes here 
weuld undeubtedly have been willing te have the Gevernment bear 
the entire expense ef paying the salaries ef firemen, cenducters 
and brakemen ne lenger needed en trains. But Cengress cannet have 
intended that the Beard weuld be required te incerperate any agree- 
ment on their part te have the Gevernment bear that expense. 

At-any rate, the Award dees ‘aut exclude the »essibility that 


the Gevernment bear the expense ef the neutral members. It prevides 


only that (J.A. 24): 


The costs and expenses of the neutral member 
and incidental expenses shall be shared equally by 


the parties unless different arr ements can be 
made by mutual agreene t. TEapbasie added]. 


In short, if the parties can induce the National Medigation Board 
to participate in the cost of the special boards, the Award does 
not foreclose such an arrangement. The Award therefore leaves the 
appellants in virtually the same position in this regard as they 
would have been if agreement had been reached through collective 
bargaining. 

C. The Board's Remand of Certain Matters 


for Local Determination Was Not an 
Improper Redelegation of Its Authority 


1. The Board fulfilled its statuto obligation to 
resolve the fireman (helper) issue 


The appellants contend that, by remanding to the carriers 
and local chairmen the determinations as to the particular engine 
crews on which firemen's jobs are to be eliminated, the Board 
improperly redelegated responsibilities which Congress had assigned 
to it (Brief for Appellants in Nos. 18331 & 18332, pp. 41-42; 
Brief -tor Appellants in Nos. 18333 & 18334, pp. 21-34). While 
they do not indicate very clearly in what manner this so-called 


redelegation constitutes a departure from the stipulations of 
18 


Public Law 88-108, they appear to be contending that the Board 


1 

— Appellants contended in the court below that this remand consti- 
tuted a failure on the part of the Board to make a “complete and 
final disposition" of the fireman (helper) issue and hence violated 
the requirements of Sec. 3, infra, p-3a; they seem to have abandoned 
that contention in this Court. To the extent that appellants’ 
redelegation point seems to be based on constitutional objections, 
it is discussed in Section II(B)(2) of this brief, infra. 
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abdicated its statutory responsibility to give "due consider- 
ation to the effect of the proposed award upon adequate and 
safe transportation service to the public and upon the interests 
of the carriers and employees affected" (Sec. 7(a), infra, pp. 4a) 
in favor of the carriers and local chairman (Brief for Appellants 
in Nos. 18331 & 18332, p. 42; Brief for Appellants in Nos. 
18383 & 18334, p. 24). This contention is without merit. 

Stated in the simplest terms, the Board's duties with 
respect to the elimination of firemen’s positions were (1) 
to determine the extent to which firemen's jobs were no longer 
necessary, and (2) to develop a procedure for the elimination 
of jobs found unnecessary. The Board fully performed each of 
these duties. It found that no more than 10 per cent of all 
firemen's jobs were needed any longer, and it established a 
procedure by which that 10 per cent might be designated on the 
basis of safety, adequate service and burden of wore. As 
appellants in Nos. 18333 & 18334 concede (Brief, p. 31), it 
was never contemplated that ‘the Board would evaluate each of 
the 30,000 firemen's jobs in the country to determine which 
would be eliminated. Indeed, the Secretary's suggestions of 
August 2, 1963, provided for a remand of certain categories 


of fireman jobs to local units for determination (J.A. 143-145). 


eo 

—~ It is also noteworthy that the parties agreed in principle to 
the remanding of individual aspects of the crew consist issue to 
the local properties for resolution ( J.A. 80 ). 


-36 - 


The fact that the Board directed the carriers and the 
local chairmen to take account of safety, undue work burden 
and adequate and safe transportation service to the public in 
performing their local functions under the Award (J.A. 12, 13) 
does not mean that the Board did not fully perform its duty, 
under Section 7(a), to give due consideration to safety, adequate 
service and the interests of the parties. As the Board's 
findings make abundantly clear, it did give due consideration 
to those factors in arriving at its own determinations con- 
cerning the need for firemen and the procedure for eliminating 
unneeded positions (J.A. 24-28; see also J.A. 29-39). Surely 
it is no vice that, in addition, the Board has charged the 
carriers and local chairman to give further consideration to 
those factors when they make the local determinations on the 


elimination of specific fireman jobs. 


2. The Board was not required to give the engineers 
a Voice in determin Cc remen's jobs are to 
e nate 
The Board found that for the great majority of freight 
train cases, firemen's jobs are unnecessary in light of the 
statutory criteria of safety, undue work burden and adequate 


transportation services; but that local conditions and 


variations might make them necessary in a few instances (J.A. 


55-58). The Board therefore provided that the individm1 


carrier could list train crews on which it believed the firemen's 
positions were unnecessary under the statutory criteria, but 
that the local chairman of the labor organization representing 
firemen would have the authority to designate up to ten per cent 
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of the listed crews in which it believed the firenen's| 
positions to be necessary under the same criteria, and that 
his designation would be "final and binding" and not subject 
to challenge or review (J.A. 12-13). Appellant in Nos. 18333 
& 18334, representing primarily locomotive engineers, contend 
that, because of their obvious interest in safety and work 
burden (the engineers being those who will perform some of 
the functions previously performed by firemen), they should 
have been given a voice in this procedure for determining 

the selection of crews on which the firemen positions are to 


be retained (Brief for Appellant in Nos. 18333, 18334, pp. 21- 


39). For a number of reasons, this contention provides no 


basis for impeaching the Award. 

It should first be noted that the engineers have already 
been given a very significant voice in the resolution of the 
fireman (helper) issue by reason of their active participation 
in the proceedings before Arbitration Board No. 282. The 
cornerstone of the Board's disposition of that issue was its 
finding that in no more than ten per cent of the Saneu 45 
freight service are firemen required by consideration of safety, 
undue burden and adequate service, and the engineers had and 
exercised ample opportunity to bring their views on that question 
to the attention of the Board. Furthermore, it was on the basis 
of these proceedings in which the engineers participated that 
the: Board developed the procedure by which this finding is to 


be implemented. That the Board resolved these matters adversely 


to the engineers’ contentions is no reason for impeaching the 


award; the on is that the engineers did have a voice in their 
20 nora 


resolution. 

Moreover, there is no basis for assuming that the legitimate 
interests of all affected parties will not be adequately 
represented in the procedure established by the Board for 
determining precisely which firemen's jobs are to be eliminated. 
As in most controversies, there are many who can claim an 
interest in the outcome of this issue. The engineers' interest 
stems from their concern over safety and undue burden of work; 
however, scarcely less interested in these considerations 
are the head brakeman (who must assume SOMO of the fireman's 
functions, J.A. 56) and, indeed, all members of the train crew. 
And sureiy the traveling public, the shipping public and the 
Nation as a whole have interests in safety and adequate service 
no less deserving of representation. 

The means devised by the Board for assuring the proper 
representation of all legitimate interests is well calculated 
to achieve that end. Our whole adversary system of litigation, 
especialiy in the administrative context, has as its prenise 


that to allow the forces most deeply and vitally affected by 


It may be added that the Award specifically provides for the 
engineers’ representation on the Joint Board created to study 
the experience in freight and yard service with and without the 
employmeat of firemen, and to prepare a report which is to be 


submitted before the end of the two-year life of the Award (J.A. 21). 


the outcome of a controversy to exert their countervailing 
influences will generally produce the result that is the most 
equitable and congenial to all who are affected. Plainly here 

it is the carriers and the firemen (whose very jobs Pe at stake) 
who are most vitally involved in the contyoversy and who, there- 


fore, can be counted upon to achieve, by the give and take of 


their competing contentions, tke most satisfactory result from. 
. every potat of view. 

TE hardly needs to be added that any attempt to provide 
for direct representation of all parties having any sort of 
interest would: have been wholly infeasible, A procedure for 
' the establishment of adjustment boards composed of representatives 
of the carriers, firemen, engineers, the various classes of 
train crewnen and the various segments of the interested public 
would be unworkable, especially in view of the relatively small 
number of brakeman positions that will be at issue in each case. 
_ ‘In short, the Board -- after hearing the contentions of 
all parties, including the engineers -- developed a procedure 
for eliminating unnecessary fireman (helper) positions that 
is fair, feasible and expeditious. In view of the wide latitude 
that arbitrators must be accorded in formulating the means for 
carrying out their Seatalae = it is difficult to see how more 
could be expected. At any rate, the Board's procedure violated 
none of the requirements of Public Law 88-108, and therefore 
does not provide a basis for impeaching the Award. 

The Supreme Court has noted that questions of remedy are 


particularly appropriate for resolution by the arbitrators. See 
United Steelworkers of America v. Enterprise Wheel & Car Co., 363 


oe ? - e 
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II 
PUBLIC LAW 88-108 IS CONSTITUTIONAL 


Appellants challenged the constitutionality of Public Law 
88-108 in the district court, and have challenged it anew in this. 
Court. In the district court that challenge initially was both 
to the authority of Congress to enact a statute providing for the 
binding resolution, without a strike, of a labor-management dis- 
pute such as that presented here, and the adequacy of the standards 
by which Congress delegated authority to the arbitration board to 
resolve the dispute. Appellants later conceded in the district 
court that Congress had authority to provide for the binding 
resolution of the dispute (J.A. 332-334, 389). This Court would 


therefore be free to take such congressional authority as conceded. 


An amicus curiae, however, challenges the constitutional 


authority of Congress to provide for a binding resolution of dis- 
putes such as those giving rise to Public Law 88-108. Accordingly, 
we show first that Congress clearly has the constitutional authority 
to provide for the resolution, free from the threat of strikes or 
lockouts, of labor-management disputes of the kind involved here, 
and secondly, that the cangressional delegation of decision-making 
power to the arbitration board was narrowly defined and was cir- 
cumscribed by intelligible and adequate standards, and was there- 
fore clearly constitutional. There is, therefore, no reasonable 
basis for doubt as to the constitutionality of Public Law 88-108 


and no substantial constitutional question presented for decision. 


Congress Has the Authority to Provide 
a Method for the Binding Resolution of 
the Dispute Between the Railroads and 
the Labor Organizations 


The amicus attacks the constitutionality of Public Law 88-108 


primarily on the ground that Congress does not have the authority, 
without the consent of the affected euployees, to provide a method 
for the setting of the future terms and conditions of employment 
(Brief Amicus Curiae on behalf of Transport Workezs Union of 
America, AFL-CIO). Although we do not think the consent of the 
parties is necessary to sustain a statute providing for’ the binding 
settlement of a dispute without a strike or lockout, we note 
initially that the arbitration provided by Public Law 88-108 was, 
at least in part, voluntary. For, as the statute recites, the 
parties here both agreed, prior to its enactment, to the principle 
of binding arbitration of the two issues covered by the statute 
(Clause 7, infra, p. la). : 

The power of Congress to enact legislation to avert a crippling 
nationwide railroad strike — a power the existence of which would 
appear to be self-evident in view of the obvious, dangers to the 
Nation's interstate commerce, its defense effort and its health and 
safety, which would inhere in such a strike — was specifically 
upheld by the Supreme Court in Wilson v. New, 243 U.S. 332 (1917). 
In that case, as in the present one, a massive railway dispute had 
developed which the parties were unable to resolve even with the 
aid of the mediatory efforts of the Government. In order to avoid 
a nationwide strike, and "to save the commercial disaster, the 


property injury and the personal suffering" which would result, the 
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President asked Congress to intervene. 243 U.S. at 342. Congress 


responded with a statute which fixed the future terms and conditions 


of employment, by setting the eight hour day as the standard of 
a day's work, and freezing the level of wages for such a day at 
“the present standard day's wages" for a period of time during 
which the matter was to be studied. Id. at 343-344. 

The Court held the legislation constitutional. Because it was 
“the entire interruption of interstate commerce which was threatened, 
and the infinite injury to the public interest which was imminent ," 
the Court ruled that the congressional power to resolve the dispute 
must exist if the whole purpose of the constitutional delegation 
of the authority to regulate interstate commerce was not to be 
thwarted. 243 U.S. at 347-348. The Court considered the statute 
a form of compulsory arbitration, with Congress itself the arbiter 
(243 U.S. at 351): | 


We are of opinion that the reasons stated 
conclusively establish that from the point of 
view of inherent power the act which is before 
us was clearly within the legislative power 
of Congress to adopt, and that in substance and 
effect it amounted to an exertion of its authority 
under the circumstances sclose: oOo compulsor 
arbitrate the dispute between the parties by 
esta Ing as to the subject matter of that 
dispute a legislative standard of wages operative 
and binding as a matter of law upon the parties, — 
a@ power none the less efficaciously exerted be- 
cause exercised by direct legislative act instead 
of by the enactment of other and appropriate means 
providing for the bringing about of such result. 

* * * [Emphasis added. ] 


summarized its holding in the following words (243 U.S. at 


Being of the opinion that Congress had the 
power to adopt the act in question, whether it be 
viewed as a direct fixing of wages to meet the 
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absence of a standard on that subject resulting 
from the dispute between the parties or as the 


exertion by Congress of the power which it un- 
loubte ssessed to provide appropriate. 

a Barton oe com eae tap by epee -—-a 

power which Inevitably resulted from its authority 


to protect interstate commerce in dealing with a 

situation like that which was before it -- we 

conclude that the court below erred in holding 

the statute was not within the power of Congress 

to enact * * *. [Emphasis added. ] 
Thus, as an integral part of its reasoning, the Court ruled that 
Congress may provide for the compulsory settlement of a nationwide 
dispute between the Nation's railroads and their e.iployees, either 
by direct legislation which resolves the issues by fixing the dis- 
puted terms of employment, or by compulsory arbitration of those 
terms. The parallels between the circumstances giving rise to the 


legislation challenged in Wilson v. New, supra, and those giving 


rise to Public Law 88-108 are too obvious to be delabored. The 


ruling in Wilson v. New is, we think, controlling on the. question 
of congressional authority under the Constitution. 

The judicial developments since Wilson v. Kew have strengthened 
the force of its holding that Congress has the power to provide for 
the compulsory resolution of nationwide labor-management disputes 
in the railroad industry. In Wilson v. New the Court relied upon 
the concept that railroads, as common carriers for hire, were 
businesses engaged in public employment affecting the public 
interest, and were therefore subject to direct legislative control, 
243 U.S. at 347-348. Subsequent decisions have, of course, made 
it clear that congressional authority over interstate commerce is 
insulated from attacks based upon “economic due process” or "liberty 


of contract," without regard to the extent to which the particular 
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22/ 
industry is affected with the public interest. ay 


In particular, 
it is clear that Congress can remove some decisions as to wages 
and hours from the arena of collective bargaining by fixing limits 
on the wages to be paid and the hours to be worked. 2/ 

Another area in which the settlement of labor issues has 
been removed from the private arena may be found under the National 
Labor Relations Act. Disputes over representation and jurisdiction 
are decided not by private combat with economic weapons, but by 
binding decisions of the National Labor Relations Board. / For 
example, the Supreme Court has held that Sec. 10(k) of the Taft- 
Hartley Act requires the Board to resolve jurisdictional disputes 
between unions by determining which union's members are entitled 
to the employment in the disputed positions. N.L.R.B. v. Radio & 
Television Broadcast Engineers, 364 U.S. 573 (1960). Although the 
affected employees may be opposed to such arbitration, and the Act 
removes their right to strike over such a dispute by making it an 
unfair labor practice, there was no suggestion of doubt as to the 
constitutionality of the Act in the Court's opinion. 

Similarly, the provisions of Section 3 of the Railway Labor 
Act, which have been in force since 1934, provide for the compulsory 
arbitration of disputes arising over the interpretation of appli- 


cation of existing collective bargaining agreements in the industries 


., West Coast Hotel Co. v. Parrish, 300 U.S. 379, 391-400 
77} "Sanshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 395- 


396 (1940). 


23/  E.g., United States v. Darby, 312 U.S. 100 (1941) (upholding 
the constitutionality of the Fair Labor Standards Act, fixing minimum 
wages and maximum hours for employees of businesses in interstate 
commerce). 
24/ 29 U.S.C. 159(e)(1)(B), 158(b)(7); 29 U.S.C. 158(b) (4), 29 U.S.C. 
1I60(k). 
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covered by the Act. 45 U.S.C. 153, First (1); Brotherhood of Rail- 
way Trainmen v. Chicago & I. R. Co., 353 U.S. 30 (1957). As the 
district court noted (J.A. 389), countless proceedings have been 
conducted under those provisions. Indeed, the Supreme Court has 
held, without any suggestion or expression of doubt as to their 
constitutionality, that those provisions are a substitute for the 
weapons of economic warfare, and remove the employees’ right to 
strike over such disputes, and that such strikes may be, enjoined. 
Brotherhood of Railway Trainmen v. Chicago & I. R. Co.,, supra. 
Appellants attempt to distinguish "compulsory arbitration" 
under the Railway Labor Act from that under Public Law 88-108, on 
the ground that the first pertains to disputes over the meaning 
and application of existing collective bargaining agreements, while 
the second concerns the terms and conditions of future employment 
(Brief for Appellants in Nos. 18331, 18332, p. 21). But disputes 
over the meaning of existing contracts may also have prospective 
application. 28/ Moreover, the Supreme Court had no doubts of the 
constitutionality of the provisions of the Taft-Hartley Act, 


requiring resolution by the NLRB of jurisdictional disputes having 


prospective application. NLRB v. Radio & Television Broadcast 


Engineers, supra. 


25/ The question of management's authority to "“eontract out" work 
Yormerly done in the plant has frequently arisen under collective 
bargaining agreements which contain no express provisions concern- 
ing such authority. E.g., United Steelworkers of America v. Warrior 
& Gulf Co., 363 U.S. > DS (1960). Disputes over that question 
present the same sort of problems as those presented here, but 

are considered disputes over the meaning and application of an 
existing agreement. 
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Similarly, appellants attempt to distinguish the Railway 
Labor Act provisions for compulsory arbitration from those at bar 
on the ground that the former require the consent of one party to 
the arbitration (Brief for Appellants in Nos. 18331, 18332, p. 21). 
But, as we have noted, Public Law 88-108 was based in part upon 
the carriers' unqualified acceptance of the Secretary of Labor's 
proposals for compulsory arbitration, and upon appellants’ agreement 
thereto in principle (Clause 6, infra, p. la). 

Objections to the present exercise of congressional power 
which are based upon the asserted interference of that exercise 
with a constitutionally protected "right to strike" are equally 
41l-founded. One need look only to the Supreme Court's decisions in 
United Steelworkers of America v. United States, 361 U.S. 39 (1959), 
upholding the Taft-Hartley 80-day emergency injunction, (61 Stat. 155, 
as amended, 29 U.S.C. 178), Brotherhood of Railway Trainmen v. 
Chicago & I. R. Co., supra, and_ NLRB v. Radio & Television Broad- 
cast Engineers, supra, for confirmation of the fact that Congress 
undoubtedly has the authority to curtail the right to strike, 
especially when the alternative would be a grave threat to the 
national health or safety. See also In re Debs, 158 U.S. 564 (1895). 
That the Constitution grants no absolute right to strike is also 
clear from the earlier decisions. 26/ 


The amicus curiae contends that a statute providing for con- 


pulsory arbitration of labor-management disputes would violate a 


26/ Dorchy v. Kansas, 272 U.S. 306, 311 (1926); Milk Wagon Drivers’ 


Union v. Weadowmoor Dairies, 312 U.S. 287 (1941); nters 
Joiners Union v. Ritter’s Cafe, 315 U.S. 722 (1942); Eiboney ve 


Empire Storage & Ice Co., 330 U.S. 485 (1949). 
~47 - 


Fifth Amendment right to "free collective bargaining" (Brief for 


Amicus Curiae, p. 12). The Supreme Court rejected a similar con- 
tention in Lincoln Federal Labor Union v. Northwestern Iron & Metal 
Co., 335 U.S. 525 (1949). That case involved the constitutionality 
of state laws prohibiting collective bargaining agreements which 
required the employer to refrain from employing or continuing to 
employ non-union employees. The labor organizations argued, as does 
the amicus here, that the due process clause renders unconstitutional 
legislation depriving their members of their liberty of contract. 
The Supreme Court noted that it ‘‘"* * * has steadily rejected the 
due process philosophy enunciated” in the liberty of contract cases, 
and rejected the labor organization's contention that it should 
return "to the due process philosophy that has been deliberately 
discarded." 335 U.S. at 536-537. And as if to put to rest any 
lingering doubt as to the constitutional validity of a statute 
requiring arbitration of a labor dispute, the Court indicated that 
its earlier decision in Wolff Packing Co. v. Court of Industrial 
Relations, 262 U.S. 522 (1923) invalidating a state compulsory 
arbitration statute, had lost all validity as a result of subsequent 
decisions (335 U.S. at 535-536). The Court stated (335, U.S. at 
536-537) : 


That wages and hours can:be fixed by law is 
no longer doubted * * *. 


* * * the due process clause is no longer 

to be so broadly construed that the Congress 
and state legislatures are put in a straight 
jacket when they attempt to suppress business 
and industrial conditions which they regard 
as offensive to the public welfare. 


In light of the express ruling in Wilson v. New, 243 U. S. 
332, 351, 359 (1917), that Congress “undoubtedly” possessed 
"the power * * * to provide by appropriate legislation for 
compulsory arbitration™ in circumstances such as those giving 
rise to Public Law 88-108, and the subsequent judicial and 
legislative developments, there can be no legitimate doubt about 
the authority of Congress to resolve the national railroad’ 
dispute by means of compulsory uote te 
B. The Congressional Delegation of Decision- 
Making Power to the Arbitration Board Was 
Accompanied By Adequate, Intelligible 
Standards and Was Constitutional 
1. Congress enacted Public Law 88-108 for the sole purpose 
of providing a binding resolution of two sharply defined disputes, 
the fireman (helper) issue and the crew consist issue, which 
threateneé the Nation's essential transportation services (Clauses 
1-4, 6-7, infra, p. la). Basically the problem was two-fold: 
first, a factual determination of the extent to which fireman and 
train crew jobs provided by existing work rules are necessary; 
and secondly, if some of them are not, a method for determining 
how to eliminate the unessential jobs, with consideration for the 
Zi The law. review commentators have unanimously concluded that 


adoption of compulsory arbitration erg either state or federal 
legislation is constitutional, see e.g., Schwartz, The Constitu- 


tionality “of Compuls ory Arbitration: §3 Ky. L.J. 361, 365-500 
and authorities cit n. 1950); Stanford, Compulsory 


Arbitratics 3A Solution For Industrial Decay? 13 v. 


ans, ° Settlement of Con- 
tact Ne: yotiation Labor Dis tes, 27 Ter. L. tev. 587, 635-056 
(1949), apart f zt 


rom pre-emption considerations insofar as, state 


legislation is concerned, see e.g., Motor Coach Employees v. 
Missouri, 374 U.S. 74 (1963) ; Bus Eaployees v. Wisconsin Employ- 
ment Relations Board, 340 U. 8. Ky:«} CISSty : 
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equities of those presently employed in them. 

By the time Public Law 88-108 was enacted, the areas of 
disagreement between the carriers and the organizations had 
been narrowed, as Congress recognized, primarily by virtue of 
the suggestions of the Secretary of Labor and resulting 
negotiations based thereon (Clause 6, infra, p. la). Indeed, 
the areas of tentative agreement and agreement in principle 
were broad enough to provide the foundation for the Board's 


resolution of the crew consist issue, and the individual 


security aspects of the fireman (helper) issue. 
28/ 
In light of these circumstances, the standards prescribed 


by Public Law 88-108 were easily understandable, and provided 
adequate guidelines for decision by the Arbitration Board. Section 
7(a) of that statute provides (infra, p. 4a): 


In making any award under this joint resolution 
the arbitration board established under section 2 
shall give due consideration to the effect of the 
proposed award upon adequate and safe transportation 
service to the public and upon the interests of the 
carrier and employees affected, giving due considera- 
tion to the narrowing of the areas of disagreement 
which has been accomplished in bargaining and 
mediation. 


Similarly, Section 3 of the Act provides the following additional 
standards (infra, p. 3a): 


2 | 
7 Legislative standards are, of course, "to be read in light 
of the conditions to which they are to be applied," and "derive 
much meaningful content from the purpose of the Act, its factual 
background, and the statutory context in which they appear." 
Lichter v. United States, 334 U.S. 742,785 (1948); American Power 
and Light Co. Vv. SEC, 329 U.S. 90, 104 (1946). 


* * * The arbitration board shall incorporate in 

such decision any matters on which it finds the 

parties were in agreement, shall resolve the 

matters on which the parties were not in agree- 

ment, and shall, in making its award, give due 

consideration to those matters on which the 

parties were in tentative agreement. * * * 

That these provisions set forth ascertainable, intelligible 
policy directions and standards for decision seems scarcely 
open to dispute. It is equally clear that, if a statute con- 
tains “an intelligible principle," it is not an unconstitutional 
delegation of legislative power. Hampton v. United States, 276 
U.S. 394, 409 (1928); Lichter v. United States, 334 U.S. 742, 
785 (1948). 

It hardly seems necessary to point out that the standards 
contained in Public Law 88-108 fall well within the limits of 
permissible delegation of legislative power as defined by the 
Supreme Court. Among the standards which the Supreme Court 
has held adequate are such phrases, all much less instructive 
than the guidelines set down in Public Law 88-108, as "just and 

29/ 30/ 
reasonable," "public interest," "reciprocally unequal and 


31/ 32/ 
unreasonable ," "public convenience, interest, or necessity," 


237 F 
~ Tagg Bros. & Moorhead v. United States, 280 U.S. 420 (1930). 
~ New York Central Securities Corp. v. United States, 287 U.S. 
12° Ci932) ; United States v. Chemical Foundation, inc., 272 U.S. 
1 (1926); Avent v. United States, 266 U.S. 127 (1524) . 
1 


—_——SO—>————— 


31/ 
~ Field v. Clark, 143 U.S. 649 (1892). 


32 
deral Radio Comm. v. Nelson Bros. Bond & Mortgage Co., 289 


v. 


33/ 34/ 
“inferior quality," fy amd methods of competitic ," 


“reasonable variations,” | and “unduly or unnecessarily com- 
plicate the structure." Still other examples of the broad 
scope of permissible delegation are the “other economic eens 
ditions" which the Agricultural Marketing Agreement Act of 
1937 directed the Secretary of Agriculture to take into account, 
United States v. Rock Royal Co-operative, Inc., 307 U.S. 533 
(1939), the "fair and equitable" prices to be fixed by the 
Administrator of the Emergency Price Control Act of 1942 after 
"due consideration" had been given "so far as practicable" to 
prices prevailing on designated dates, Yakus v. United States, 

321 U.S. 414 (1944), and the "excessive profits” to be! renego- 
tiated by the War Department under the 1942 Renegotiation Act, 
Lichter v.. United States, supra. The present delegation is 
obviously as definite and as instructive to the Board as all 
of the above examples. 

Appellants contend that the standards which have been 
sustained by the Court were words of art, with a precise historic 
or common law meaning. While appellants’ contention may have 
some merit in regard to some of the above cited standards, it 


clearly has no application to standards such as "inferior quality" 


3 
4 Buttfield v. Stranahan, 192 U.S. 407 (1904). 


ae FITC v. Gratz, 253 U.S. 421 (1920). 


am 
United States v. Shreveport Grain & Elevator Co., 287 U.S. 

q 
36 / 

~ american Power & Light Co. v. SEC, 329 U.S. 90, 104-106 (1946). 


(United States v. Shreveport Grain & Elevator Co., supra), "other 


economic considerations" (United States v. Rock Royal Corporation, 


supra) "excessive profits" (Lichter v. United States, supra), 
and “unduly or unnecessarily complicate the structure" (American 
Power & Light Co. v. SEC, supra). And while some of the above 
decisions sustained legislation under war powers, others sustained 
statutes founded, as is Public Law 88-108, on the Commerce Clause 
(e.g., the Shreveport Grain, Rock Royal, and American Power & 
Light cases, supra). 
Indeed, the Supreme Court has recently applied, without 
any suggestion of constitutional doubt, the Taft-Hartley Act's 
mandate to the National Labor Relations Board "to hear and deter- 
mine" jurisdictional disputes between unions, although the Act 
prescribed no standards for decision. NLRB v. Radio and Television 
Broadcast Engineers Union, 364 U.S. 573, 582-583 (1960). The 
Court hed that "experience and common sense" were sufficient 
guidelines, and that the. congressional choice as to how such 37/ 
decisions were to be made was "binding * * * upon the Court.” 
37 
In other instances, the Supreme Court has upheld, against 
constitutional attack, statutes which delegated authority to 


administrative officials with no express standards for the exercise 
of that authority. E.g., Carlson v. Landon, 342 U.S. 524 (1952) 
(Attorney General's power to grant or deny bail to aliens); Inter- 
mountain Rate Cases, 234 U.S. 476 (1914) (I.C.C.'s authority to 
grant exceptions t6 long-and-short haul clause of Interstate Commerc? 
Act). ° Based upon such decisions, Professor Davis is of the view 
that the Supreme Court has and will sustain delegations in statutes 
where no intelligible principle was stated. Davis, Administrative 


Law (1958), pp. 87-94. 


Appellants’ argument in regard to unconstitutional delegation 
of authority is based primarily upon two Supreme Court decisions, 
Panama Refining Co. v. Ryan, 293 U.S. 388 (1935), and Schechter 
Poultry Corp. v. United States, 295 U.S. 495 (1935). Appellants 
also cite Carter Le Carter Coal Co., 298 U.S. 238 (1936) and some 
state court cases. Schechter and Carter were, of course, based 
in large part upon the Supreme Court's former hostility to the 
exercise of congressional restraints on commerce, expressed in 
the form of a narrow reading of the commerce clause -- a reading 
which is no longer the law. (see supra, pp. 45-48). Both the 
Schechter and Carter cases involved a delegation of authority 
to private persons, a power which permitted an interested majority 
"to regulate the affairs of an unwilling majority." Carter v. 
Carter Coal Co., supra, 298 U.S. at 311; Schechter Poultry Corp. 
v. United States, supra, 295 U.S. at 537. Even if such a delega- 
tion. were still unconstitutional, neither Schechter, insofar as 
it rests upon delegation to private persons, nor Carter have any 
application here (Compare, Brief for Appellants in Nos. 18331 & 
18332; p. 24), because Public Law 88-108 places decision-making 
power in the hands of a public agency, the Arbitration Board, in 


which the disinterested neutral members hold the balance of power 


—a fourth federal decision cited by appellants, Pedersen v. Benson, 
103 U.S. App. D.C. 115, 255 F. 2d 524 (1958), has no relevance. in 
that case, administrative action was held to be unauthorized by 
statute or regulation. There was no attempted congressional delega- 
tion of authority. The state court decisions are discussed in 
footnote 40, infra. 


between representatives of disputing parties. Public Law 88-108 
presents no possibility of an interested majority regulating the 
affairs of an unwilling minority. Whatever the present vitality 
of Panama Refining and Schechter Poultry”, however, they invali- 
dated statutes wholly unlike Public Law 88-108. The statutes 
there involved attempted delegations of legislative authority 


wholly without policy decisions or standards for action. 


In Panama Refining, for example, the statute attempted to 
delegate to the President authority to prohibit the shipment in 
interstate commerce of petroleum products in excess of the amount 
to which the states or their agencies permitted to be produced or 
withdrawn, and made violations of the Presidential order a crime. 

The statute, as the Court noted, contained no indication of 
when the President should or should not prohibit such shipments, 
required no finding as a condition of the exercise of his authority, 
and no criterion fer its exercise. 293 U.S. at 415, 416-420, 
Similarly, in Schechter, the legislation was an attempted delega- 
tion of authority, without any adequate definition of the subject 
matter te be regulated. 295 U.S. at 530-539. As Justice Cardozo 
noted in his concurring opinion, the legislation was in effect a 
“roving commission" to the Executive to “inquire into evils and 
then, upon discovering them do anything he pleases." 295 U.S. at 551. 
39 


= See Sunshine Anthracite Coal Co. v. Adkins, 310 U;S. 381, 399 
(19440;"Parker v. Brown, 317 U.S. 341, 352 (1943). 


In contrast to the extreme examples of legislation held 
invalid in Panama Refining, Schechter and the three state cases 
cited by appellants, Public Law 88-108, as we have shown, sharply 
defines the matters to be decided (the fireman (islver) -and the 
crew consist issues), and provides concrete, ascertainable 
standards for decisien. Accordingly, there is no reasonable 
basis for doubt that its delegation of authority is constitutional. 

2. Appellants argue that Public Law 88-108 should be held 
uncenstitutional because it permitsthe Arbitration Board to 
redelegate some of its decision-making power to private persons 
(Brief {fer Appellants in Nos. 18331, & 18332, pp. 23-24). It 
is important to note at the outset that what appellants attack 
is not the mere fact of--redelegation but the fact of its being 
te private persons. In other words, to establish their point 


appellants would have to show that Congress itself would not 


Van Riper v. Traffic Tele ne Workers Fed. of New Jersey, 
WJ. a5. ° ; ate ex rel. Evere 

Fighters v. Johnsen, 46 Wash. 2d 114, 278 P. 2d 662 CI955) ; and 
Transport Workers Union v. Circuit Judge, 322 Mich. 332, 34 N.W. 
2d 71 Ci5a8y, involved statutes or ordnances for ccmpulsory 
arbitration in which there were no standards whatsoever to guide 
the arbitration board, and one of the three (Transport Workers 
Union v. Circuit Judge, su ra) was held unconstitutional solely 
because it required a judge to perform non-judicial functions 
(322 Mich. at 350). A state statute which prescribed some 
standards to guide the arbitration board was sustained against 
contentions of unconstitutional delegation. N.J. Bell Tel.Co. v. 
Communications Workers, 5 N.J. 354,75 A. 2d z 


have the authority, after making a finding that 90 per cent of 
firemen's positions are unnecessary, to delegate to the two 
parties most directly concerned the task of determining which 


particular pesitions fall within the remaining 10 per cent required 


fer a safe and adequate transpertation service; and that Congress 
itself would not have the authority to establish special boards 
of adjustment to determine, in accordance with specific and 
detailed guidelines, the necessity for train crew positions. 
Appellants have not attempted to make such a showing, nor could 
they possibly do so. 

On the elimination of firemen jobs, the only thing left 
for the carriers and labor organizations to de is to apply the 
Board's finding, that most of the firenen's jobs are unnecessary, 
te the individual lecomotive crews, in accordance with’ the 
criteria of safety, undue work burden, and adequate transportation. 
There are no policy-making decisions involved, much less any 
quasi-legislative functions, but merely the application by the 
parties most directly einécnee os a general finding of fact 
te the particular positions. Surely Congress could have provided 
that the two parties directly concerned could make such a 
ministerial selection based upon the particular facts, and the 
clearly intelligible standards of safety, undue work burden, and 


adequate transportation. 


417 


™~ We do not understand the engineers to contend that their lack of 

a “voice” in selecting the particular 10% of the train crews on which 
firemen are to be retained constitutes a denial of liberty or pro- 
perty without due process (Brief for Appellants in Nos. 18333, & 
18334, p. 59). At any rate, any interest an engineer may have in 
having a helper on one run rather than another hardly rises te the 
dignity of "liberty" or "property" protected by the Fifth Amendment. 
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Although more discretion is left to the special boards of 
adjustment, on those boards the disinterested neutral member 
holds the balance ef power between representatives of the dis- 
puting parties, thus avoiding the vice -- the possibility of an 
interested majority's regulating the affairs of an unwilling 
minority -- associated with the delegations to private persons 
deemed invalid. See Parker v. Brown, 317 U.S. 341, 352 (1943); 
Davis, Administrative Law, 138-147. Compare Carter v. Carter 
Coal Co., 298 U.S. 238, 311 (1936). Moreover, the standards 
which guide the decisions of the special boards of adjustment 
are comprehensive, detailed, and easily understood (5.A, 25-27), 
The redelegation is therefore manifestly constitutional. 

C. There is No Constitutional Right to 


Judicial Review of Findings for Sub- 
stantial Evidence 


Appellants in Nos. 18331 & 18332 contend, without the 


citation of any supporting decisions, that Public Law 88-108 

4s unconstitutional because it does not afford them judicial 
review for substantial evidence of the Board's findings of fact 
(Brief for Appellants in Nos. 18331 & 18332, p. 25). The short, 
dispositive answer is, as the district court noted (J.A. 366), that 


there is no constitutional requirement that administrative or 
42 
judicial findings of fact be subject to review for substantial evidence. 


=/Decisions so holding are legion. We invite the Court's attention, 
therefore, only to two examples under the statute directly affecting 
appellants, the Railway Labor Act. There is, of course, no judicial 
review of National Mediation Board determinations of fact or law 
made in certifying a bargaining representative under Sec. 2, Ninth, 
of the Railway Laber Act (44 Stat. 577, 48 Stat. 1185, 45 U.S.C, 152). 
Switchmen's Union of North America v. National Mediation Board, 320 
VS. 257 (isd). Similarly, awards under the compulsory arbitration 
provisions of Sec. 3, First, of the Railway Labor Act (44 Stat. 578, 
as amended, 45 U.S.C. 153, First) are not subject to any judicial 
review, apart from constitutional and jurisdictional issues. Union 
Pacific R. Co. v. Price, 360 U.S. 601, 615-616 (1959); Ellerd v. 
Southern Pac. R. Co., 241 F. 2d 541 (C.A. 7, 1959), Barnett v. Penn- 
sylvania—Reading Seashore Lines, 245 F. 2d 579 (C.A. 3, 1957). 
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IIt 
THE DISTRICT COURT PROPERLY DENIED APPELLANTS' 
MOTION TO CONVENE A THREE JUDGE COURT 

The three appellants in Nos. 18331 and 18332 moved in the 
district court fer the convening of a three-judge court pursuant 
te 28 U.S.C, 2282. They assert error in the court's denial of 
that motion, and a consequent lack ef jurisdiction in this 
Ceurt (Brief fer Appellants in Nes. 18331 & 18332, pp. 5-10). 

We show here that those assertions are without merit. 

A. By making the Board's resolution of the dispute final 
and binding, but subject to the provisions of Sec. 9 of the 
Railway Labor Act, Sections 3 and 4 of Public Law 88-108 (infra, 
p. 3a) provided that an impeachment proceeding was to a 

; / 
exclusive remedy for challenging the Award of the Board. 
Accerdingly, if there were any merit to appellants' constitu- 
tional objections to Public Law 88-108, they could obtain full 
and adequate relief by having the. Award set aside in such a 
preceeding as being based upon an unconstitutional statute. And 
wince all of the persons affected by the Award, including these 
— Section 9, Second of the Railway Laber Act (infra, p. 5a) 
provides that, unless a petition for impeachment is filed within 
10 days of an award, the court shall enter judgment on the award, 
which judgment is to be "final and cenclusive on the parties.” 
It is, of course, settled that where a statute provides an 
exclusive methed fer judicial review of administrative action, the 
constitutionality of the statute as well as all other challenges, 
can be raised only by that method, at least where that remedy is 


adequate. Aircraft & Diesel Equipment Corp. v. Hirsch, 331 U.S. 
752, 767, = e 


who have autherity to enforce it, can be (and are) parties to 


the impeachment proceeding, a judgment in favor of those 
challenging the Award, on constitutional or other exounae: would 
previde an effective bar to any subsequent attempt to enforce 
the Award. : 

A motion for the convening of a three-judge court; may be 
denied by a single judge on the ground that it fails to show 
a basis for equitable relief. Idlewild Liquor Corp. v. Epstein, 
370 U.S. 713, 715 (1962). Appellants made no showing (in their 
complaints, or elsewhere in the district court) that the impeach- 
ment proceeding authorized by Sec. 9 of the Railway Labor Act 
would not provide a full and adequate remedy at law. On the 
contrary, they brought these actions pursuant to that Section. 
The district court was therefore correct in holding (J,A. 386) 
that no action for an injunction would lie (see Coffman v. 
Breeze Corp., 323 U.S. 316 41945), and in denying the motion 
fer the convening of a three-judge court. | 

The district court's refusal to convene a three-judge 
court is supported by the congressional purpose in providing 
fer such courts under 28 U.S.C. 2282, and by the applicable 
decisions ef the Supreme Court. That provision was enacted 
to prevent a single federal judge from having the authority 
"te paralyze totally the operation of an entire regulatory scheme 
* * * by a broad injunctive order." Kennedy v. Mendoza-Martinez, 
372 U.S. 144, 154 (1963). When the constitutionality of a federal 


statute is brought into question in a suit which attacks an 


admihistrative decision made pursuant to the statute or 
requests a judgment declaring the statute unconstitutional, 
and which dees net enjoin the administration of the regulatory 
program, the suit is to be heard and decided by a single 
district judge, and not by a three-judge court. Kennedy v. 


Mendoza-Martinez, supra, 372 U.S. at 152-155; Flemming v. Nestor, 


363 U.S. 603, 605-608 (1960); Thompson v. Whittier, 365 U.S. 

465 (1961), dismissing appeal from 185 F. Supp. 306 (D. D.C.). 

See also, International Ladies Garment Workers' Union v. 

Donnelly Garment Co., 304 U.S. 243 (1938). The actions brought 

by appellants were, in substance, simply suits to have the 

Award impeached and set aside. It follows that they were properly 
heard by a single district judge. 

Appellants state that the district court's refusal to 
convene a three-judge court was based upon the absence of any 
request fer an injunction against an agency of officer of the 
Federal Government, and then rely upon Coffman v. Breeze Corp., 
supra, fer the prepesition that a three-judge court may be con- 
vened even where the injunction is sought against private parties 
(Brief for Appellants in Nes. 18331 % 18332, pp. 5-6). But, as 
the district court's epinion makes clear, the denial of the 
motion to cenvene the three-judge court was based wpen the 
absence of any need for, or equitable jurisdiction to grant, an 
injunction (J.A. 386). And, as we have just shown, that denial 
was well, founded. ‘ 

Appellants attempt to distinguish the Supreme Court decisions 


relied upen by the district court on the ground that in them 
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"no injunctive relief was sought" (Brief for Appellants in Nos. 


18331 & 18332, pp. 7-8). In the first place, we see no difference 


between a case in which no injunctive relief is requested and one 
(like these at bar) in which the cemplaint requests such relief, 
but shows that none can be granted. Secondly, the attempted 
distinction fails, because it is factually inaccurate. Contrary 
to appellants’ assertion (id., p.7), the complaint in Thompson 
v. Whittier, 365 U.S. 465 (1961), did seek injunctive relief 
against the Administrater of Neer Affairs, as this Court's 
44. 
decision in that case demonstrates. 

B. At any rate, the constitutional questions presented 
fer decision were, as the district court ruled (J,4. 391), and 
as we have shown above (supra, Section II), insubstantial. The 
district court's denial of the motion for the convening ef a 
three-judge court should also be sustained for that reason. 
E.g., California Water Service Co. v. City of Redding, 304 U.S. 
252 (1938); Jameson & Co. v. Morgenthau, 307 U.S. 171, 173 
(1939); White v. Gates, 102 U.S. App. D.C. 346, 253 F. 2d 868, 
certiorari denied, 356 U.S. 973 (1958): See also Bailey v. 
Patterson, 369 U.S. 31, 33 (1962). 

44/7 

When the Supreme Court dismissed the plaintiff's appeal in 
that case, it did so without prejudice to his right to presecute 
an appeal in this Court. 365 U.S. 61. That appeal was prosecuted, 
and resulted in Thompson v. Gleason, 317 F. 2d 901 (1962). As 
this Ceurt's opinion states, the action was a "suit for declaratory 
judgment and injunctive relief" against the Administrator of 
Veterans Affairs. 317 F. 2d at 903. Injunctive relief alse was 
requested in Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963), 


but the issues as later frame or trial did not contemplate such 
relief. 372 U.S. at 153. 


CONCLUSION 


Fer the feregoing reasons, the judgments ef the district 
ceurt. should be affirmed. 


Respectfully submitted, 


JOHN W. DOUGLAS, 

Assistant Attorney éiuncar, 
DAVID L, ROSE, 

Attorney, Department ef Justice. 


Of Ceunsel: 
J. WILLIAM DOOLITTLE 
CARL EARDLEY 


Attorneys, Department of Justice. 
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MOTION 


To the Honorable— 


The Judges of the United States Court of 
Appeals for the District of Columbia: 


Comes now the Transport Workers Union of America, 
AFL-CIO, and respectfully shows this Court: 


1) The Transport Workers Union of America, AFI+ 
CIO, is a labor organization within the meaning of the 
Railway Labor Act and the National Labor Relations Act 
as amended, with 130,000 members who are employed, 
among other things, on railroads and air lines, engaged in 
interstate and foreign transport, as well as local bus and 
rapid transit facilities, some of which are engaged in trans- 
port between or among two or more states. 


2 
Motion 


2) The objects of the organization as stated in its 
International Constitution include (Article I, as follows :) 


“‘(b) To establish through collective bargaining 
adequate wage standards and retirement benefits, 
shorter hours of work and improvements in the con- 
ditions of employment for the workers in the indus- 
try. 

‘¢(e) To promote legislation and to engage in 
such other activity as may be deemed necessary or 
advisable properly to safeguard the economic secur- 
ity and social welfare of working people and _ to 
protect and extend our democratic institutions, civil 
rights and liberties, and to perpetuate the cherished 
traditions of our democracy.’’ 


3) The Transport Workers Union and its members and 
locals are not directly affected by the changes in working 
conditions or working rules which are the subject matter 


of the controversy that led to the enactment of Public Law 
88-108, the statute involved in these appeals. However, the 
basic constitutional question and principle involved in the 
enactment and application of such a statute is of direct and 
vital concern to the members of the Transport Workers 
Union, both as workingmen and as citizens of a free 
country. 


4) The nature of the applicant’s interest: the preser- 
vation of collective bargaining in a free and democratic 
society and the protection of industrial democracy against 
the threat of corrosion and destruction represented by 
legislation such as Public Law 88-108 are of the utmost im- 
portance to all the members of applicant. 


5) The applicant is concerned lest the principal ques- 
tion of law inherent in this case be lost sight of or not 
directly presented on brief by the appellants. 


3 
Motion 


That question is—whether a statute which provides 
for a Federal Agency or Commission with power to de- 
cree the wages, hours and working conditions of em- 
ployees, without their consent and against their wishes, is 
within the competence and the constitutional power of the 
Congress of the United States? 


Such a Commission or Agency has been established by 
Public Law 88-108, and while it is styled an “‘ Arbitration 
Board”, it is not in any true sense an arbitration board but 
is solely a regulatory and controlling agency as to terms 
and conditions of employment that does not depend or find 
source for its authority in the consent of the employees 
affected or their representatives. 


6. The constitutionality of such an agency or commis- 
sion has never been upheld by any court of the United 
States prior to the decision of the court below. It is of 


great concern to the Transport Workers Union of America 
and its members that the precedent implied in this case, 
granting congressional power to create an agency or com- 
mission such as described herein, should not be made by 
default. 


7. Oral Argument Requested: The nature of the case 
and our position on the issues are such that applicant re- 
quests the unusual relief of allowing counsel to participate 
in oral argument. 


8. Pursuant to Rule 18(j)(1) of the Rules of this Court, 
the undersigned attorneys for Transport Workers Union 
of America, addressed a letter to the parties asking for 
written consent to the filing of a brief as amicus curiae 
herein. A written response was received from the United 
States Department of Justice, as attorneys for the appel- 
lees Seward, et al., in which, after having been apprised of 
the position that applicant decided to take, said Department 


4 


Motion 


of Justice conditionally consented to the filing of the sub- 
joined brief and that condition has been met. Attorneys 
for all appellants have consented unconditionally. The at- 
torneys for the carrier appellees have declined to consent. 


Wuenerorg, the undersigned respectfully pray this 
Court that the application of the Transport Workers Union 
of America, AFL-CIO to submit its brief amicus curiae in 
the form and style submitted herewith, be granted. 


January 21, 1964. 
Respectfully submitted, 


Pavt O’DwYEn, 
Howarp N. Meyer, 
50 Broad Street, 
New York 4, N. Y. 


Lzonarp B. Boupry, 
Member of the District of 
Columbia Bar, 
Attorneys for Applicant, Trans- 
port Workers Union of America, 
AFL-CIO. 


Proposep Barer Amicus CuRIME: 
Question Presented 


Discussion 
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PROPOSED BRIEF AMICUS CURIAE IN BEHALF 


OF TRANSPORT WORKERS UNION, AFL-CIO 


Statement: This is an appeal from a decision of the Dis- 
trict Court of the District of Columbia, Holtzoff, J., on cross 
motions for summary judgment in two actions to impeach 
and set aside an award of a so-styled ‘‘ Arbitration Board’’. 
The interest of the amicus curiae is set forth in its motion 
for leave to file this brief. That motion is filed simultane- 
ously with this proposed brief in view of the special and 
unusual time schedule that has been established for the 
hearing and consideration of this appeal, and the condi- 
tion imposed by the Department of Justice in granting 
consent to the filing of this brief that it be served with 
appellants’. 


Question Presented 


Whether the Congress of the United States has the 
power to create a regulatory agency, styled ‘‘ Arbitration 
Board,’’? without the consent of the employees affected, 
to render an award establishing the future terms and 
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conditions of employment of employees on carriers in 
interstate commerce, by statute providing that the decree 
or award of such agency «¢ghall be enforceable through such 
orders as may be necessary by any court of the United 
States’’. 


Discussion 


While the phrase ‘¢eompulsory arbitration’’ is nowhere 
mentioned in the statute involved, that phrase has been 
es as well as the court 

ion of the procedure 

the car- 


‘Congress provide 
resolved by compulsory 


Actually it was recognized four decades ago that “‘com- 
pulsory arbitration” is a misnomer and a contradiction in 
terms. Wolff Packing Co. v. Court of Industrial Relations, 
267 U. S., at pages 564-5. The very phrase ‘¢arbitration’’ 
in the meaning and content it has developed in our evolving 
industrial society, ever since collective bargaining became 
recognized as an essential constitutent element of that so- 
ciety, has been totally incompatible with compulsion. 


«« Arbitration in the true sense is voluntary’’, Updegraft 
& McCoy, Arbitration of Labor Disputes, 1961, page 9. 


“No one is under a duty to resort to arbitration 
unless by clear language he has so agreed’’; 


Lehman v. Ostrovsky, 262 N. Y. 130, 182. 

“Tt begins with and depends upon an agreement 
of the parties to submit their claims to one or more 
persons chosen by them to serve as their arbitrator’; 

Sturges, “<< Arbitration—W hat Is It?”’, 35 N. Y. U. L. Rev. 
1031. 
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A classic statement of the case for voluntarism as an 
integral part of the definition of labor arbitration was 
made by the dean of them all, Professor Shulman, in the 
document that became an integral part of the Steelworkers’ 
Cases, in 363 U. S. 564, 574, 593. 


In Reason, Contract and Law in Labor Relations, 68 
Harvard L. Rev. 999, 1016-1017, he states: 


‘<4 proper conception of the Arbitrator’s function 
is basic. He is not a public tribunal imposed upon 
the parties by superior authority which the parties 
are obliged to accept. He has no general charter 
to administer justice for a community which trans- 
cends the parties * * * to the extent that the parties 
are satisfied that the arbitrator is properly perform- 
ing his part in their system of self-government, their 
voluntary cooperation in the achievement of the 
purposes of the collective agreement is promoted.”’ 


That conception was asserted in the Steelworkers’ cases 
and reaffirmed in Drake Bakeries, Inc. v. Local 50, Ameri- 
can Bakery & Confectionery Workers, AFL-CIO, 370 U. S. 
254, 256-7: ‘*‘[A] party cannot be required to submit to 
arbitration any dispute which he has not agreed so to 
submit.’ ”’ j 


To stress this point is more serious than a problem in 
language or nomenclature. Just as voluntary arbitration 
is a natural ally to and part of democratic collective bargain- 
ing, so compulsory or involuntary ‘“‘arbitration’’ is anti- 
thetical to and incompatible with the collective bargaining 
process. 


The Board whose award is now challenged on this ap- 
peal may have been referred to in the statute a number 
of times as a board of “Arbitration”. That did not make 
itso. It is and was a Board for the regulation of contract 
terms between employers and employes. It is and was a 
Commission for the imposition on the parties of terms and 
standards to govern their future relations. However, as 


the court said in Wolff Packing Co. v. Court of Industrial 
Relations, 267 U. S. 552, 565: “<Our present concern is with 
the essence of the system rather than its name’’, and so the 
self-contradictory and intrinsically meaningless phrase 
“‘eompulsory arbitration”’ will be accepted for the balance 
of this discussion. 


There is a further definition of terms which is the key 
to the distinction we wish to stress and the conclusion we 
wish to urge. That distinction was overlooked entirely in 
the opinion below. It js the distinction between (a) the ar- 
bitration of grievances, that is disputes as to the mean- 
ing or application of existing agreements voluntarily en- 
tered into, and (b) arbitration of future relations, that 
is the promulgation by a third party of one or more of the 
terms and conditions of a prospective relationship. 


There are, to say the least, ‘profound differences in the 
functions of grievance arbitrations and the arbitration of 
new contract terms’’, Givens, Validity of Delayed Awards, 
16 Arb. J., 161, 178. 


With respect to grievance arbitration, even in the ab- 
sence of an agreement to arbitrate, the element of compul- 
sion is far less repugnant or incompatible with its char- 
acter. Persons in a contract relationship ordinarily 
contemplate and may be held to have agreed that some 
tribunal be authorized to determine differences that arise 
during the life of the contract. In the ordinary course of 
events, in the absence of an agreement to arbitrate, a 
grievance dispute can well become the subject of a com- 
plaint for remedial or declaratory relief in a court of 
competent jurisdiction. Such a dispute clearly presents 
a case or controversy within the competence of a court. 


When, however, a legislature, in order to relieve the 
burdens on its courts of general jurisdiction, or by agree- 
ment of the parties, creates a tribunal, partly voluntary 
in nature, for the adjudication of grievance disputes, that 
is neither offensive nor incompatible with the bargaining 
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process. That is almost precisely what was held (and all 
that was held) in Brotherhood of Railway Trainmen v. 
Chicago R. € I. R. Co., 353 U. S. 30, one of the main points 
of reliance by the appellees in the court below. The review 
of the legislative history in Mr. Chief Justice Warren’s 
opinion in Chicago River (353 U. 8. 37-9) supports the 
view that the ‘‘compulsory”’ referral of grievance disputes 
involving the Brotherhood was, in effect, voluntarily agreed 
upon by the labor organization. 


It is the position of this Amicus Curiae that the elimi- 
nation of collective bargaining by entrusting to a public 
Commission the task of dictating future economic terms and 
working conditions involves such a radical change in society 
as we know it, as to require for its authorization a consti- 
tutional amendment. The Constitution, has been given new 
meaning in the last thirty years as a concommitant of the 
development of industrial democracy side-by-side with poli- 
tical democracy. It is this new meaning and new content of 
American constitutional freedom that forbids industrial 
government by decree. 


A. 


To begin with, it can be pointed out that when the 
Constitution was written there were no mass production 
industries, no railroads, no mechanical means of interstate 
transportation, no national labor unions, no conception nor 
thought of collective bargaining or industrial democracy. 


Our Constitution has repeatedly proved itself to be an 
instrument of government ‘‘made for an undefined and 
expanding future’’, Hurtado v. California, 110 U. 8. 516, 
530. Compare Reich, Mr. Justice Black and the Living 
Constitution, 76 Harv. L. Rev. 673, 735: ‘tin a dynamic so- 
ciety the Bill of Rights must keep changing in its applica- 
tion or lose even its original meaning. There is no such 
thing as a constitutional provision with a static meaning.’ 
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‘In 1920, the then Chairman of the War Labor Board, 
Professor Felix Frankfurter, wrote in the Yale Review, 
decrying the industrial troubles which he believed due to 
‘insistence of employers upon individual dealings with 
their men,’’ and denying that unrest was ‘¢gn-American.’’ 


“Industrial unrest is bound to continue just so 
long as the present state of mind and feeling of work- 
ers is generated by growing disparity between their 
participation in politics and their exclusion from in- 
dustrial direction”? (Law & Politics, 1939, p. 213). 


The fruit of four and one-half decades of evolving 
labor relations, during which Professor Frankfurter’s ex- 
hortation was obeyed, was described by Dean Shulman, 68 
Harv. L. Rev. at 1002: 


‘Collective bargaining is today, as Brandeis 
pointed out, the means of establishing industrial 
democracy as the essential condition of political 
democracy, the means of providing for the workers’ 
lives in industry the sense of worth, of freedom, 
and of participation that democratic government 
promises them as citizens.’’ 


Eminent authority has agreed that “eollective bargain- 
ing is industrial democracy,”’ and urged in opposition to a 
recently proposed ‘Court of Labor-Management Rela- 
tions”’—a tribunal to set labor conditions by decree—that 
this proposal may 


‘he democracy’s ultimate testing against alien 
society where the dictator’s decree has no constraint 
upon it.’? 

The speaker was the Hon. W. Willard Wirtz: the subject— 
the ‘Challenge to Free Collective Bargaining”’, the date— 
January 1963, as recorded at page 296, 308-9, at the pro- 
ceedings of the 16th annual meeting of the National Aca- 
demy of Arbitrators. 
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Secretary Wirtz has not been alone in this denuncia- 
tion of “‘Compulsory Arbitration”. The late Senator Taft 
said, in 1947; 


“The solution of our labor problems must rest 
on a free economy and on free collective bargaining. 
* © © but if we impose compulsory arbitration, or if 
we give the government power to fix wages at which 
men must work for another year or for two years to 
come, I do not see how in the end we can escape a 
collective economy.’’ (93 Cong. Rec. 3835, 3836). 


This position was epitomized by the United States 
Chamber of Commerce in its statement: 


“Compulsory arbitration is incompatible with 
our democratic form of aber eaces Such a con- 
clusion follows naturally from the premise that free 
collective bargaining would fall into discard.” 
(cited in Teller, What Should Be Done About 
Emergency Strikes? 1. Lab. L. J. 263, 272. 


Some of these views were summarized in Van De 
Water, ‘‘Involuntary Arbitration and National Defense, 
18 Arb. J. 96, 100: 


“Involutary arbitration is wholly inconsistent 
with the democratic freedoms and ideals which we 
cherish. 

“The end result of a system which begins with 
imposing compulsory arbitration is a system of 
totalitarian government. 

‘The imposition of compulsory arbitration puts 
and end to free collective bargaining; for the parties 
will not seriously negotiate when they know their 
decision will be made for them.”’ 


It may be urged in defense of Public Law 88-108 and 
the estimable gentlemen who acted as the government rep- 
resentatives on the Board appointed thereunder that such 
broad and terrifying images cannot fairly be drawn con- 
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cerning them or the issues on which they were called to 
pass, in view of the special and unusual history of the 
controversy that preceded the enactment of the law. 


It is fair, in response, to quote from Mr. Justice Frank- 
‘farter’s concurring opinion in Y oungstown Co. v. Sawyer, 
343 U. S. 579, at page 594: 


“The accretion of dangerous power does not come 
in a day. It does come, however slowly, from the 
generative force of the unchecked disregard of the 
restrictions that fence in even the most disinterested 
assertion of authority.” 


It is the position of this amzcus curiae that in the con- 
text of our present industrial society and in recognition of 
the indispensability of free collective bargaining to our 
democracy, there should be injected into the concept of 
“liberty of contract’? an appropriate modern content. 
This new meaning is quite distinguishable from the syn- 
thetic ‘‘liberty’’ or misconception of the meaning of liberty 


that prevailed among the generation of judges that decided 
such cases as Coppage v. Kansas, 236 U. S. 1; Adkims v. 
Childrens’ Hospital, 261 U.S. 525; The Court of Industrial 
Relations’ cases, 267 U. S. 552, etc., and Wilson v. New, 
243 U. S. 332. 


Liberty of contract must be redefined in the present 
industrial context to mean that free collective bargaining 
has become one of the liberties protected by the Fifth 
Amendment and beyond interference by the Congress. 


The question, then, is not whether the Congress has 
power to avert a crippling strike: it is whether it may do 
so by means destructive of liberty protected by the Fifth 
Amendment. In Wilson v. New, supra, it was not held that 
power to compel ‘‘arbitration’’ existed. It was casually 
remarked, in a dictum wholly unnecessary to the decision, 
but without presentation of the issue for adjudication. 


The intervenor-defendant United States below, on the 
Constitutional issue, relied mainly on Wilson v. New, supra, 


13 


and other cases approving the fixing of minimum terms: 
a legislative proscription of sub-standard conditions. Such 
was the setting in which the President’s message, which 
resulted in the Adamson Act in 1916, was prepared. The 
same distinguished contemporary observer, cited above, 
wrote in a letter to the Boston Herald on October 9, 1916 
(Prof Felix Frankfurter, see Law & Politics, 1939, p. 203) : 


“Experience amply demonstrates that men, 
women and children work too long from the point 
of view of the quality of the resulting citizenship. 
The history of the lowering of standards of military 
requirement, the serious disclosure in England after 
the Boer War as to the deterioration of English 
factory workers, the testimony of General Gorgas— 
the most successful health administrator of the 
world—that poverty rooted in low wages and long 
hours is the greatest enemy to health, are all there 
to read for him who wants to be informed.’’ 


‘¢* © © therefore, the President was right in 
urging the 8 hour day was one that behind it ‘judg- 
ment of society’. He was right in adopting that as 
a policy for legislative action.”’ 


A similar approach was reflected in the argument pre- 
sented by the Solicitor General as summarized at page 
334 of 243, United States: 


“The efficiency and safety of railroad service 
depend upon the skill and physical fitness of the 
employees. It is just as necessary to properly care 
for employees as to keep in good condition the 
physical instrumentalities used in interstate com- 
merce.”’ 


The injection of the idea of ‘compulsory arbitration’’ 
into the opinion in Wilson v. New may have been an effort 
to enlist Judges (compare the dissenting opinion of Mr. 
Justice McReynolds reported at pages 388-9 of 243 U. S.) 
whose concept of liberty was later rejected by a Court 
whose compassionate interpretation of the Constitution, 
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to accommodate it to an industrial society, dates from 
about 1937. 


The dictum on the subject of ‘‘eompulsory arbitration” 
in Wilson v. New deserves no greater present vitality than 
the dictum of a few years earlier in Plessy v. Ferguson, 
- 463 U. §. 537, on the subject of ‘separate but equal’’ ac- 
commodations. 


; The reconstruction of constitutional doctrine to meet 
_ the realities of a large-enterprise society and to build 

industrial democracy has been evident with respect to the 
means of securing organization of labor: picketing has been 
"transformed from the ‘“‘sinister name’? of American 
Foundries v. Tri-City Council, 257 U. S. 184, 205, to the 
constitutionally protected “liberty of communication’’ of 
Thornhill v. Alabama, 310 U. S. 88. Collective bargain- 
ing, as the end secured by the organization of labor, must 
be even more securely protected from encroachment. 


The commerce power which had so narrow a scope in 
the era of Wilson v. New, extends now to the food a farmer 
grows to feed his animals, Wickard v. Fiulburn, 317 U. S. 
111. The due process protections of the Fifth Amendment 
must be available to prevent that pervasive power from 
obliterating the genuine, meaningful ‘‘liberty of contrac 2 
that collective bargaining has come to be. 


B. 


Another reason for constitutional proscription of the 
statutory scheme of Public Law 88-108 is found in Article 
3, Section 2, of the Constitution, limiting the jurisdiction of 
courts to ‘‘cases”” and ‘“<eontroversies”. The statute pro- 
vides not only for the filing of the Agency-Board-Commis- 
sion ‘‘award,’’ as a purported award under the Railway 
Labor Act, in the United States District Court for the 
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District of Columbia; it also provides in Section 7(b) that 
all of the obligations imposed by the Joint Resolution 


“Upon suit by the attorney general, shall be 
enforceable through such orders as may be necessary 
by any court of the United States having jurisdiction 
of any of the parties’’. 


Those obligations include refraining from changing or 
proposing to change rates of pay, rules or working condi- 
tions, or from engaging in any strike with respect thereto, 
or from disobeying, after it is rendered, the decree or award 
of the Board for the determination of working conditions. 
Thus, the judicial power of the United States is employed 
and meshed in the web of ‘‘contract draftsmanship”’. That 
is, the drafting and enforcing of prospective terms and 
quasi-legislative writing of standards of railway labor re- 
lations, is inseparably related to the procedures of the 
federal courts. Cf. Boston Printing Pressmen’s Union v. 
Potter Press, 141 F. Supp. 533, aff’d 241 F. 2d 787, C. D. 
353 U. S. 217. 


In that case Judge Wyzanski pointed out the distinction 
we have stressed above between a grievance arbitration 
and a future relationship arbitration and construed the 
United States Arbitration Act as not having been intended 
to embrace the latter. He thereby avoided the necessity of 
deciding whether the requirements of Article 3, Section 2 
of the Constitution ‘‘preclude Congress from conferring 
upon courts the power to enforce a quasi-legislative arbi- 
tration program’’. He did point out: 

‘‘this court deems it undesirable to jump into 
what may be a bottomless pit of dispute over future 
working conditions. Perhaps on reflection, no one 
would be happy to have judges again exercising 
quasi-legislative magistracy over labor problems of 
uncertain dimensions.”’ 
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As was said in Matter of Buffalo & Erie R.R. Co., 250 
N. Y. 275, 278: 


‘No power exists in the courts to make contracts 
for people.’’ 


In commenting on Judge Wyanski’s decision in 58 
Northwestern Law Review, at page 562, n. 26, it was ob- 
served that it was regrettable that the constitutional ques- 


tion was not explored further: 


“The non-justiciable, or non-quasi-judicial char- 


acter of these disputes might prevent them from 
999 


being considered ‘cases or controversies’. 
See also, concurring opinion, Y oungstown Co. v. Sawyer, 
343 U. S. 579, 594: 


We respectfully submit that decreeing the terms and 
conditions of employment without the consent and against 
the will of the parties, to be operative for the future, 
cannot constitutionally be the subject of a proceeding as 
intricately interrelated with court procedures as that of the 
Agency-Board-Commission that acted below. 


Compare Keller v. Potomac Electric Co., 261 U. S. 428 
and Radio Commission v. G. E. Co., 281 U. S. 464. 


The vital public interest in the preservation of free, 
democratic, collective bargaining is a constitutionally pro- 
tected interest as well. That it should be so is particularly 
desirable when, as here, the scope of the issue bargained 
about has been and will be, as clarified by Secretary Wirtz, 
op. cit. supra: 


“Tt is one thing to heree about terms and 


conditions of employment an quite another to bar- 
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gain about terms of unemployment, about the con- 
ditions on which men are to yield their jobs to 
machines.’’ 


It is respectfully submitted that the decree below 
should be reversed. 


Respectfully submitted, 


Pavt O’Dwver, 
Howarp N. Meyer, 
50 Broad Street, 
New York 4, N. Y. 


Lzonarp B. Bounpry, 
Member of the District of 
Columbia Bar, 


Attorneys for Applicant, Trans- 
port Workers Umon of America, 
AFL-CIO. 


United Statas Court of Aapea’s 
Nos. 18333, 18334* “* Su ¢ a eat 


United States Court hE apeats 334 


For the District of Col ig Circuit 


BrorHerHoop oF LocoMoTiIvE FirEMEN AND 
EXNGINEMEN, e¢ al., 
Appellants, 
against 


Cuicaco, Burtrxeton & Quincy Ramroap Company, et al., 
Appellees. 


BrornerHoop or Locomorive Encrveess, et al., 
Appellants, 
against 


Union Pacrric Ramzoap, et al., 
Appellees. 


TS ——$$<——1—_—_ 


MOTION 


To the Honorable— 


The Judges of the United States Court of 
Appeals for the District of Columbia: 


Comes now the Transport Workers Union of America, 
AFL-CIO, and respectfully shows this Court: 


1) The Transport Workers Union of America, AFL- 
CIO, is a labor organization within the meaning of the 
Railway Labor Act and the National Labor Relations Act 
as amended, with 130,000 members who are employed, 
among other things, on railroads and air lines, engaged in 
interstate and foreign transport, as well as local bus and 
rapid transit facilities, some of which are engaged in trans- 
port between or among two or more states. 


2 
Motion 


%) The objects of the organization as stated in its 
International Constitution include (Article II, as follows :) 


“(b) To establish through collective bargaining 
adequate wage standards and retirement benefits, 
shorter hours of work and improvements in the con- 
ditions of employment for the workers in the indus- 
try. 

“(¢) To promote legislation and to engage in 
such other activity as may be deemed necessary or 
advisable properly to safeguard the economic secur- 
ity and social welfare of working people and to 
protect and extend our democratic institutions, civil 
rights and liberties, and to perpetuate the cherished 
traditions of our democracy.”’ 


3) The Transport Workers Union and its members and 
locals are not directly affected by the changes in working 
conditions or working rules which are the subject matter 


of the controversy that led to the enactment of Public Law 
88-108, the statute involved in these appeals. However, the 
basic constitutional question and principle involved in the 
enactment and application of such a statute is of direct and 
vital concern to the members of the Transport Workers 
Union, both as workingmen and as citizens of a free 
country. 


4) The nature of the applicant’s interest: the preser- 
vation of collective bargaining in a free and democratic 
society and the protection of industrial democracy against 
the threat of corrosion and destruction represented by 
legislation such as Public Law 88-108 are of the utmost im- 
portance to all the members of applicant. 


5) The applicant is concerned lest the principal ques- 
tion of law inherent in this case be lost sight of or not 
directly presented on brief by the appellants. 


3 
Motion 


That question is—whether a statute which provides 
for a Federal Agency or Commission with power to de- 
cree the wages, hours and working conditions of em- 
ployees, without their consent and against their wishes, is 
within the competence and the constitutional power of the 
Congress of the United States? 


Such a Commission or Agency has been established by 
Public Law 88-108, and while it is styled an ‘‘Arbitration 
Board’, it is not in any true sense an arbitration board but 
is solely a regulatory and controlling agency as to terms 
and conditions of employment that does not depend or find 
source for its authority in the consent of the employees 
affected or their representatives. 


6. The constitutionality of such an agency or commis- 
sion has never been upheld by any court of the United 
States prior to the decision of the court below. It is of 


great concern to the Transport Workers Union of America 
and its members that the precedent implied in this case, 
granting congressional power to create an agency or com- 
mission such as described herein, should not be made by 
default. 


7. Oral Argument Requested: The nature of the case 
and our position on the issues are such that applicant re- 
quests the unusual relief of allowing counsel to participate 
in oral argument. 


8. Pursuant to Rule 18(j) (1) of the Rules of this Court, 
the undersigned attorneys for Transport Workers Union 
of America, addressed a letter to the parties asking for 
written consent to the filing of a brief as amicus curiae 
herein. A written response was received from the United 
States Department of Justice, as attorneys for the appel- 
lees Seward, et al., in which, after having been apprised of 
the position that applicant decided to take, said Department 
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Motton 


of Justice conditionally consented to the filing of the sub- 
joined brief and that condition has been met. Attorneys 
for all appellants have consented unconditionally. The at- 
torneys for the carrier appellees have declined to consent. 


Wuenerorz, the undersigned respectfully pray this 
Court that the application of the Transport Workers Union 
of America, AFL-CIO to submit its brief amicus curiae in 
the form and style submitted herewith, be granted. 


January 21, 1964. 
Respectfully submitted, 


Pavt O’Dwvez, 
Howazrp N. Meyer, 
50 Broad Street, 
New York 4, N. Y. 


Lzonarp B. Bouprm, 
Member of the District of 
Columbia Bar, 


Attorneys for Applicant, Trams- 
port Workers Union of America, 
AFL-CIO. 


Proposep Brier Amicus Curie: 
Question Presented 


Discussion 
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PROPOSED BRIEF AMICUS CURIAE IN BEHALF 


OF TRANSPORT WORKERS UNION, AFL-CIO 


Statement: This is an appeal from a decision of the Dis- 
trict Court of the District of Columbia, Holtzoff, J., on cross 
motions for summary judgment in two actions to impeach 
and set aside an award of a so-styled ‘‘ Arbitration Board”’. 
The interest of the amicus curiae is set forth in its motion 
for leave to file this brief. That motion is filed simultane- 
ously with this proposed brief in view of the special and 
unusual time schedule that has been established for the 
hearing and consideration of this appeal, and the condi- 
tion imposed by the Department of Justice in granting 
consent to the filing of this brief that it be served with 
appellants’. 


Question Presented 


Whether the Congress of the United States has the 
power to create a regulatory agency, styled ‘“‘ Arbitration 
Board,’’? without the consent of the employees affected, 
to render an award establishing the future terms and 
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conditions of employment of employees on carriers in 
interstate commerce, by statute providing that the decree 
or award of such agency ‘‘shall be enforceable through such 
orders as may be necessary by any court of the United 
States’’. 


Discussion 


While the phrase ‘‘compulsory arbitration”’ is nowhere 
mentioned in the statute involved, that phrase has been 
accepted by appellants and appellees as well as the court 
below as a characterization or description of the procedure 
established by Public Law 88-108. For example, the car- 
riers’ special memorandum on the constitutional issue, in 
the court below, states at page 9: 


‘Congress provided that the dispute should be 
resolved by compulsory arbitration’’. 


Actually it was recognized four decades ago that “com- 
pulsory arbitration” is a misnomer and a contradiction in 
terms. Wolff Packing Co. v. Court of Industrial Relations, 
267 U. S., at pages 564-5. The very phrase ‘tarbitration’’ 
in the meaning and content it has developed in our evolving 
industrial society, ever since collective bargaining became 
recognized as an essential constitutent element of that so- 
ciety, has been totally incompatible with compulsion. 


“‘ Arbitration in the true sense is voluntary’’, Updegraff 
& McCoy, Arbitration of Labor Disputes, 1961, page 9. 


“No one is under a duty to resort to arbitration 
unless by clear language he has so agreed’’; 


Lehman v. Ostrovsky, 262 N. Y. 130, 132. 


“It begins with and depends upon an agreement 
of the parties to submit their claims to one or more 
persons chosen by them to serve as their arbitrator’’; 


Sturges, ‘‘ Arbitration—What Is It?”’, 35 N. Y. U. L. Rev. 
1031. 


A classic statement of the case for voluntarism as an 
integral part of the definition of labor arbitration was 
made by the dean of them all, Professor Shulman, in the 
document that became an integral part of the Steelworkers’ 
Cases, in 363 U. S. 564, 574, 593. 


In Reason, Contract and Law in Labor Relations, 68 
Harvard L. Rev. 999, 1016-1017, he states: 


‘¢ A proper conception of the Arbitrator’s function 
is basic. He is not a public tribunal imposed upon 
the parties by superior authority which the parties 
are obliged to accept. He has no general charter 
to administer justice for a community which trans- 
cends the parties * * * to the extent that the parties 
are satisfied that the arbitrator is properly perform- 
ing his part in their system of self-government, their 
voluntary cooperation in the achievement of the 
purposes of the collective agreement is promoted.’’ 


That conception was asserted in the Steelworkers’ cases 
and reaffirmed in Drake Bakeries, Inc. v. Local 50, Ameri- 
can Bakery & Confectionery Workers, AFL-CIO, 370 U.S. 
254, 256-7: ‘‘‘[A] party cannot be required to submit to 
arbitration any dispute which he has not agreed so to 
submit.’ ”’ 


To stress this point is more serious than a problem in 
language or nomenclature. Just as voluntary arbitration 
is a natural ally to and part of democratic collective bargain- 
ing, so compulsory or involuntary ‘‘arbitration’’ is anti- 
thetical to and incompatible with the collective bargaining 
process. 


The Board whose award is now challenged on this ap- 
peal may have been referred to in the statute a number 
of times as a board of “Arbitration”. That did not make 
it so. It is and was a Board for the regulation of contract 
terms between employers and employes. It is and was a 
Commission for the imposition on the parties of terms and 
standards to govern their future relations. However, as 
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the court said in Wolff Packing Co. v. Court of Industrial 
Relations, 267 U. S. 552, 565: ‘‘Our present concern is with 
the essence of the system rather than its name’’, and so the 
self-contradictory and intrinsically meaningless phrase 
“compulsory arbitration”’ will be accepted for the balance 
of this discussion. 


There is a further definition of terms which is the key 
to the distinction we wish to stress and the conclusion we 
wish to urge. That distinction was overlooked entirely in 
the opinion below. It is the distinction between (a) the ar- 
bitration of grievances, that is disputes as to the mean- 
ing or application of existing agreements voluntarily en- 
tered into, and (b) arbitration of future relations, that 
is the promulgation by a third party of one or more of the 
terms and conditions of a prospective relationship. 


There are, to say the least, “profound differences in the 
functions of grievance arbitrations and the arbitration of 


new contract terms’’, Givens, Validity of Delayed Awards, 
16 Arb. J., 161, 178. 


With respect to grievance arbitration, even in the ab- 
sence of an agreement to arbitrate, the element of compul- 
sion is far less repugnant or incompatible with its char- 
acter. Persons in a contract relationship ordinarily 
contemplate and may be held to have agreed that some 
tribunal be authorized to determine differences that arise 
during the life of the contract. In the ordinary course of 
events, in the absence of an agreement to arbitrate, a 
grievance dispute can well become the subject of a com- 
plaint for remedial or declaratory relief in a court of 
competent jurisdiction. Such a dispute clearly presents 
a ease or controversy within the competence of a court. 


When, however, a legislature, in order to relieve the 
burdens on its courts of general jurisdiction, or by agree- 
ment of the parties, creates a tribunal, partly voluntary 
in nature, for the adjudication of grievance disputes, that 
is neither offensive nor incompatible with the bargaining 


process. That is almost precisely what was held (and all 
that was held) in Brotherhood of Railway Trainmen v. 
Chicago R. é I. R. Co., 353 U. S. 30, one of the main points 
of reliance by the appellees in the court below. The review 
of the legislative history in Mr. Chief Justice Warren’s 
opinion in Chicago River (353 U. S. 37-9) supports the 
view that the ‘‘compulsory’’ referral of grievance disputes 
involving the Brotherhood was, in effect, voluntarily agreed 
upon by the labor organization. 


It is the position of this Amicus Curiae that the elimi- 
nation of collective bargaining by entrusting to a public 
Commission the task of dictating future economic terms and 
working conditions involves such a radical change in society 
as we know it, as to require for its authorization a consti- 
tutional amendment. The Constitution, has been given new 
meaning in the last thirty years as a concommitant of the 
development of industrial democracy side-by-side with poli- 
tical democracy. It is this new meaning and new content of 
American constitutional freedom that forbids industrial 
government by decree. 


A. 


To begin with, it can be pointed out that when the 
Constitution was written there were no mass production 
industries, no railroads, no mechanical means of interstate 
transportation, vo national labor unions, no conception nor 
thought of collective bargaining or industrial democracy. 


Our Constitution has repeatedly proved itself to be an 
instrument of government ‘‘made for an undefined and 
expanding future’’, Hurtado v. California, 110 U. S. 516, 
530. Compare Reich, Mr. Justice Black and the Living 
Constitution, 76 Harv. L. Rev. 673, 735: ‘‘in a dynamic so- 
ciety the Bill of Rights must keep changing in its applica- 
tion or lose even its original meaning. There is no such 
thing as a constitutional provision with a static meaning.”’ 
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In 1920, the then Chairman of the War Labor Board, 
Professor Felix Frankfurter, wrote in the Yale Review, 
, decrying the industrial troubles which he believed due to 
‘insistence of employers upon individual dealings with 
their men,’’ and denying that unrest was ‘‘un-American.’’ 


‘Industrial unrest is bound to continue just so 
long as the present state of mind and feeling of work- 
ers is generated by growing disparity between their 
participation in politics and their exclusion from in- 
dustrial direction’? (Law & Politics, 1939, p. 213). 


The fruit of four and one-half decades of evolving 
labor relations, during which Professor Frankfurter’s ex- 
hortation was obeyed, was described by Dean Shulman, 68 
Harv. L. Rev. at 1002: 


“Collective bargaining is today, as Brandeis 
pointed out, the means of establishing industrial 
democracy as the essential condition of political 
democracy, the means of providing for the workers’ 
lives in industry the sense of worth, of freedom, 
and of participation that democratic government 
promises them as citizens.”’ . 


Eminent authority has agreed that “‘eollective bargain- 
ing is industrial democracy,’’ and urged in opposition to a 
recently proposed ‘‘Court of Labor-Management Rela- 
tions”’—a tribunal to set labor conditions by decree—that 
this proposal may 


‘be democracy’s ultimate testing against alien 
society where the dictator’s decree has no constraint 
upon it.” 

The speaker was the Hon. W. Willard Wirtz: the subject— 
the ‘‘Challenge to Free Collective Bargaining’’, the date— 
January 1963, as recorded at page 296, 308-9, at the pro- 
ceedings of the 16th annual meeting of the National Aca- 
demy of Arbitrators. 
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Secretary Wirtz has not been alone in this denuncia- 
tion of ‘‘Compulsory Arbitration’’. The late Senator Taft 
“said, in 1947; 


‘‘The solution of our labor problems must rest 
on a free economy and on free collective bargaining. 
* * * but if we impose compulsory arbitration, or if 
we give the government power to fix wages at which 
men must work for another year or for two years to 
come, I do not see how in the end we can escape a 
collective economy.’’ (93 Cong. Rec. 3835, 3836). 


This position was epitomized by the United States 
Chamber of Commerce in its statement: 


‘“‘Compulsory arbitration is incompatible with 
our democratic form of government. Such a con- 
clusion follows naturally from the premise that free 
collective bargaining would fall into discard.”’ 
(cited in Teller, What Should Be Done About 
Emergency Strikes? 1. Lab. L. J. 263, 272. 


Some of these views were summarized in Van De 
Water, ‘‘Involuntary Arbitration and National Defense, 
18 Arb. J. 96, 100: 


“‘Involutary arbitration is wholly inconsistent 
with the democratic freedoms and ideals which we 
cherish. 


‘‘The end result of a system which begins with 
imposing compulsory arbitration is a system of 
totalitarian government. 


‘‘The imposition of compulsory arbitration puts 
and end to free collective bargaining; for the parties 
will not seriously negotiate when they know their 
decision will be made for them.’’ 


It may be urged in defense of Public Law 88-108 and 
the estimable gentlemen who acted as the government rep- 
resentatives on the Board appointed thereunder that such 
broad and terrifying images cannot fairly be drawn con- 
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“cerning them or the issues on which they were called to 
pass, in view of the special and unusual history of the 
controversy that preceded the enactment of the law. 


It is fair, in response, to quote from Mr. Justice Frank- 
furter’s concurring opinion in Youngstown Co. v. Sawyer, 
343 U. 8. 579, at page 594: 


“The accretion of dangerous power does not come 
in a day. It does come, however slowly, from the 
generative force of the unchecked disregard of the 
restrictions that fence in even the most disinterested 
assertion of authority.’’ 


It is the position of this amicus curiae that in the con- 
text of our present industrial society and in recognition of 
the indispensability of free collective bargaining to our 
democracy, there should be injected into the concept of 
‘liberty of contract’’ an appropriate modern content. 
This new meaning is quite distinguishable from the syn- 
thetic ‘‘liberty”’ or misconception of the meaning of liberty 


that prevailed among the generation of judges that decided 
such cases as Coppage V.- Kansas, 236 U. 8. 1; Adkins v. 
Childrens’ Hospital, 261 U. §. 525; The Court of Industrial 
Relations’ cases, 267 U. S. 552, etc. and Wilson v. New, 
243 U. S. 332. 


Liberty of contract must be redefined in the present 
industrial context to mean that free collective bargaining 
has become one of the liberties protected by the Fifth 
Amendment and beyond interference by the Congress. 


The question, then, is not whether the Congress has 
power to avert a crippling strike: it is whether it may do 
so by means destructive of liberty protected by the Fifth 
Amendment. In Wilson v. New, supra, it was not held that 
power to compel ‘arbitration’? existed. It was casually 
remarked, in a dictum wholly unnecessary to the decision, 
but without presentation of the issue for adjudication. 


The intervenor-defendant United States below, on the 
Constitutional issue, relied mainly on Wilson v. New, supra, 
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and other cases approving the fixing of minimum terms: 
a legislative proscription of sub-standard conditions. Such 
was the setting in which the President’s message, which 
resulted in the Adamson Act in 1916, was prepared. The 
same distinguished contemporary observer, cited above, 
wrote in a letter to the Boston Herald on October 9, 1916 
(Prof Felix Frankfurter, see Law & Politics, 1939, p. 203) : 


‘“‘Experience amply demonstrates that men, 
women and children work too long from the point 
of view of the quality of the resulting citizenship. 
The history of the lowering of standards of military 
requirement, the serious disclosure in England after 
the Boer War as to the deterioration of English 
factory workers, the testimony of General Gorgas— 
the most successful health administrator of the 
world—that poverty rooted in low wages and long 
hours is the greatest enemy to health, are all there 
to read for him who wants to be informed.’’ 


«¢* * * therefore, the President was right in 
urging the 8 hour day was one that behind it ‘judg- 
ment of society’. He was right in adopting that as 
a policy for legislative action.’’ 


A similar approach was reflected in the argument pre- 
sented by the Solicitor General as summarized at page 
334 of 243, United States: 


“The efficiency and safety of railroad service 
depend upon the skill and physical fitness of the 
employees. It is just as necessary to properly care 
for employees as to keep in good condition the 
physical instrumentalities used in interstate com- 
merce.’’ 


The injection of the idea of ‘‘compulsory arbitration’’ 
into the opinion in Wilson v. New may have been an effort 
to enlist Judges (compare the dissenting opinion of Mr. 
Justice McReynolds reported at pages 388-9 of 243 U. S.) 
whose concept of liberty was later rejected by a Court 
whose compassionate interpretation of the Constitution, 
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_ to accommodate it to an industrial society, dates from 
about 1937. 


The dictum on the subject of ‘‘compulsory arbitration’’ 
in Wilson v. New deserves no greater present vitality than 
the dictum of a few years earlier in Plessy v. Ferguson, 
163 U. S. 537, on the subject of ‘‘separate but equal’’ ac- 
commodations. 


The reconstruction of constitutional doctrine to meet 
the realities of a large-enterprise society and to build 
industrial democracy has been evident with respect to the 
means of securing organization of labor : picketing has been 
transformed from the ‘‘sinister name’’ of American 
Foundries v. Tri-City Council, 257 U. S. 184, 205, to the 
constitutionally protected ‘‘liberty of communication’’ of 
Thornhill v. Alabama, 310 U. S. 88. Collective bargain- 
ing, as the end secured by the organization of labor, must 
be even more securely protected from encroachment. 


The commerce power which had so narrow a scope in 
the era of Wilson v. New, extends now to the food a farmer 
grows to feed his animals, Wickard v. Filburn, 317 U. S. 
111. The due process protections of the Fifth Amendment 
must be available to prevent that pervasive power from 
obliterating the genuine, meaningful “liberty of contract’’ 
that collective bargaining has come to be. 


B. 


Another reason for constitutional proscription of the 
statutory scheme of Public Law 88-108 is found in Article 
3, Section 2, of the Constitution, limiting the jurisdiction of 
courts to ‘‘cases’’ and ‘controversies’. The statute pro- 
vides not only for the filing of the Agency-Board-Commis- 
sion “award,” as a purported award under the Railway 
Labor Act, in the United States District Court for the 
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District of Columbia; it also provides in Section 7(b) that 
all of the obligations imposed by the Joint Resolution 


“Upon suit by the attorney general, shall be 
enforceable through such orders as may be necessary 
by any court of the United States having jurisdiction 
of any of the parties’’. 


Those obligations include refraining from changing or 
proposing to change rates of pay, rules or working condi- 
tions, or from engaging in any strike with respect thereto, 
or from disobeying, after it is rendered, the decree or award 
of the Board for the determination of working conditions. 
Thus, the judicial power of the United States is employed 
and meshed in the web of ‘‘contract draftsmanship’’. That 
is, the drafting and enforcing of prospective terms and 
quasi-legislative writing of standards of railway labor re- 
lations, is inseparably related to the procedures of the 
federal courts. Cf. Boston Printing Pressmen’s Union v. 
Potter Press, 141 F. Supp. 533, aff’d 241 F. 2d 787, C. D. 
353 U. S. 217. 


In that case Judge Wyzanski pointed out the distinction 
we have stressed above between a grievance arbitration 
and a future relationship arbitration and construed the 
United States Arbitration Act as not having been intended 
to embrace the latter. He thereby avoided the necessity of 
deciding whether the requirements of Article 3, Section 2 
of the Constitution ‘‘preclude Congress from conferring 
upon courts the power to enforce a quasi-legislative arbi- 
tration program’’. He did point out: 


“‘this court deems it undesirable to jump into 
what may be a bottomless pit of dispute over future 
working conditions. Perhaps on reflection, no one 
would be happy to have judges again exercising 
quasi-legislative magistracy over labor problems of 
uncertain dimensions.’’ 
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As was said in Matter of Buffalo & Erie R. R. Co., 250 
N. Y. 275, 278: 


‘‘No power exists in the courts to make contracts 
for people.”’ 


In commenting on Judge Wyanski’s decision in 58 
Northwestern Law Review, at page 562, n. 26, it was ob- 
served that it was regrettable that the constitutional ques- 
tion was not explored further: 


“The non-justiciable, or non-quasi-judicial char- 
acter of these disputes might prevent them from 
being considered ‘cases or controversies’.’” 


See also, concurring opinion, Youngstown Co. v. Sawyer, 
343 U. S. 579, 594: 

“Judicial power can be exercised only as to 
matters that were the traditional concern of the 
courts of Westminster, and only if they arise in ways 
that to the expert feel of lawyers constitute ‘eases’ 
or ‘controversies.’ ’’ 


We respectfully submit that decreeing the terms and 
conditions of employment without the consent and against 
the will of the parties, to be operative for the future, 
cannot constitutionally be the subject of a proceeding as 
intricately interrelated with court procedures as that of the 
Agency-Board-Commission that acted below. 


Compare Keller v. Potomac Electric Co., 261 U. S. 428 
and Radio Commission v. G. E. Co., 281 U. S. 464. 


The vital public interest in the preservation of free, 
democratic, collective bargaining is a constitutionally pro- 
tected interest as well. That it should be so is particularly 
desirable when, as here, the scope of the issue bargained 
about has been and will be, as clarified by Secretary Wirtz, 
op. cit. supra: 


“Tt is one thing to bargain about terms and 
conditions of employment and quite another to bar- 
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gain about terms of unemployment, about the con- 
ditions on which men are to yield their jobs to 
machines.’’ 


It is respectfully submitted that the decree below 
should be reversed. 


Respectfully submitted, 


Pavut O’Dwyer, 
Howarp N. Meyer, 
50 Broad Street, 
New York 4, N. Y. 


Leonarp B. Bovupry, 
Member of the District of 
Columbia Bar, 
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port Workers Union of America, 
AFL-CIO. 


